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1. The appellant-original petitioner- has, by
invoking the provisions of Cause 15 of the Letters
Patent, questioned the validity and propriety of the

order of the learned single Judge dated 19.3.1998,
wher eby, the petition was dism ssed.

2. The | ear ned counsel M. Nai k for t he
appel l ant-original petitioner- has raised the follow ng
three contentions in the course of his subm ssions during
the time of hearing of this appeal on two occasi ons and
he has al so taken us through the relevant nmaterial from
the record of the present case. Upon his request, the
old record of the wit petition was also requisitioned
fromthe old High Court prem ses and we have exani ned al
the records threadbare.

(i) That the original petitioner has specifically
averred in the petition that he was regularly
appoi nt ed bei ng the senior-npbst person and
seniority alone being the criteria for t he
pronotional post of Vice Principal fromthe post
of Assistant Engi neering Superintendent and that
the said subm ssion has not been controverted by
filing any affidavit-in-reply by the other side;

(ii) That the appointnent of the original petitioner
again fromthe post of Vice Principal to the post
of Principal by virtue of Notification dated
8.5.1984 would show that he was regularly
appoi nted on the post of Vice President; and

(iii) That the petitioner has also specifically averred
in the petition that the persons junior to the
petitioner in the cadre of Assistant Engi neering
Superintendent in the cadre of Vice Principal are
continued as Vice Principal and the petitioner is
reverted. It is further averred that one such
person Shri S.K Seraiya, who was pronoted to
Class Il service from the cadre of Assistant
Engi neeri ng Super i nt endent by or der dat ed
28.5.1985, was still continuing in dass |
service and the petitioner was reverted. It is
in this context it has been subnitted that the
i mpugned notification of reversion is suffering
fromthe vice of discrinmination, arbitrariness



and is offending the provisions of Articles 14
and 16 of the Constitution.

3. Before the aforesaid three contentions are

exam ned, analyzed and evaluated for the purpose of
considering the nmerits of +the order, let wus have a
skel etal projection of a few relevant material facts.

4. The appellant is the original petitioner, who
joined the service of the respondent authority as an
Assistant Lecturer in the Departnent of Education under
the Director of Technical Education on 26.7.1963. He
was, thereafter, transferred with effect from 16.6.1969
to Surat from Bhavnagar as Assistant Lecturer in
F. S. Parekh Technical Hi gh School. He was, thereafter
promoted on 9.1.1974 by selection to the post of
Assi stant Engi neering Superintendent. He was thereafter
transferred to Navsari for some time and again he was
pl aced back at Surat.

5. By virtue of Notification dated 30.10.1982 issued

by the respondent authority, it is the case of the
petitioner that he cane to be prompted to Class |l post
of Cujarat Education Service and given posting as Vice
Principal in F. S Parekh Technical H gh School, Surat and
i n pursuance of the said Notification, he took charge as
Vi ce Principal. He has further alleged that he was
mainly in charge of the Engineering Training Institute
whi ch was run by F.S. Parekh Techni cal Hi gh School

6. It is further enmerging fromthe petition that the
confidential reports of the petitioner, as per his claim
till the vyear 1983-84, were "Good" and he has not
received any adverse remarks during his |long service
period of 20 years till 1983-84 cane to an end. It is
also noticed from paragraph 3 of the petition that no
norns are prescribed for the duties to be perforned by
the Vice Principal and, though he had asked for the duty
list of the post of Vice Principal when he was pronoted
to the said post, he was not given the same. Even the
powers of the post of Vice Principal are not defined and
the petitioner was not supplied with the same. The
petitioner was perfornming his duties very efficiently,
diligently and honestly as per the instructions of the
Principal. The petitioner has highlighted the nature of
work and duties performed as Vice Principal in the later
portion of para 3 of the petition which we need not in
greater detail reproduce and articul ate.

7.1t is also the case of the petitioner that the
respondent No.3 Shri S.N. Desai, the then principal of



F. S. Parekh Technical H gh School, Surat wused to give
directions to staff contrary to the directions given by
the petitioner which some tine resulted into conflict
between the staff and the Principal. At one occasion
even the respondent No.3 had to tender an apology to the
Class Il staff. The Inspector of the Departnment also
knew about this. The respondent No.3 wote adverse
confidential reports of the petitioner for the above
stated reasons for the vyears 1984-85 and 1985-86. The
petitioner was comuni cated the said reports and he nmade
representati ons against the sane before higher authority
but the sane were rejected.

8. By virtue of the notification of the respondent
authority dated 24.2.1987, the i mpugned or der of
reversion of the petitioner from the post of Vice
Principal to t he post of Assi st ant Engi neeri ng
Superintendent came to be passed which was assail ed by
the petitioner in the petition before the learned single
Judge.

9. The |earned single Judge, after consideration of

the facts and circumstances, reached to the conclusion
that the original petitioner was not entitled to hold the
civil post of Vice Principal as his pronption on the post
of Vice Principal was purely on tenmporary and ad-hoc
basis and the petitioner was given pronotion on the post
of Vice Principal not after being found suitable for the
sanme by the Departnmental Pronotion Conmmittee. It is in
this context the learned single Judge has further
observed that the inpugned order of the petitioner's
prombtion to the post of Vice Principal was ad-hoc and
tenporary, and as such when he was ordered to be reverted
therefrom that action could not be said to be illegal or
arbitrary. In short, the petition cane to be dism ssed
by the learned single Judge holding that the origina
petitioner was not entitled to hold the civil post of the
office of Vice Principal. Being aggrieved by the order
of the learned single Judge, the original petitioner has
now come up before this Court by invoking the provisions
of Clause 15 of the Letters Patent. W have heard the

| earned advocate M. Nai k, as st at ed her ei nabove,
el aboratel y. W have also exanined the material on
record.

10. In the factual matrix energing hereinabove and
enmerging fromthe petition and ot her docunents subnitted
by the original petitioner, and as no affidavit-in-reply
seens to have been filed, we would like to deal with the
three contentious issues raised by the |earned counse
M. Nai k before us:



(i) Prima facie, one would be tenpted to accept the
subm ssi on t hat in absence of any
affidavit-in-reply controverting the pleas raised
in the petition, the |earned single Judge ought
to have accepted the pleas of the petitioner and
allowed the petition. This prayer is reiterated
before us. There is no dispute about the fact
that affidavit-in-reply has not been filed. W
would Iike to place it on record that, in a given
case, if the respondent-authority has failed to
file affidavit-in-reply and when the Court, while
exercising the power of judicial review, that too
under Article 226 of the Constitution which are
extraordi nary, pl enary, di scretionary and
equitable, even finds fromthe record that the
propounder of the claimor right in the petition
has not succeeded in showing his right to be
protected by extraordinary redressal wth the
hel p of Article 226, non-filing of
affdiavit-in-reply or non-countering the pleas
and avernents made in the petition ipso facto
woul d not be sufficient. The constitutiona
Court's duty commnds that before any such
extraordinary renedy is extended to ascertain and
satisfy about the legitimate right and if the
petitioner fails and if the Court in its duties
succeeds to find that there is no such right, it
is not necessary for the Court to accept the plea
or the contention advanced in the petition at its
face value in absence of any affidavit-in-reply;
nor any legal provision or any authoritative
pronouncerent has been submitted contrary to this
proposition of |aw Therefore, we are of the
opinion that the first part of t he first
subm ssi on, howsoever it my appear to be
alluring and tenpting, is not acceptable and
sust ai nabl e.

At this stage, it wuld lead us to
appreciation and exam nation of the second part
of the first contention raised by the |earned
counsel M. Nai k. Mere averment in the petition
that the petitioner was appointed on the post of
Vice Principal being the seniornost person and on
regul ar basis does not find any support fromthe
plain tenor and contents of the appointnent
order. It isin this context the |earned single
Judge has rightly observed, in our opinion, that
the petitioner has not been able to show that he
was entitled to protection and he was holding a



(ii)

It

civil right to the post of Vice Principal to
which he came to be pronpted tenporarily on
ad- hoc basi s. We have al so, for our
sati sfaction, gone through the appointnent order
relied on by the petitioner and we have found
that the observations of the | earned single Judge
on this count are quite justified. It |leaves no
any manner of doubt in our mnds that the order
of the pronotion to the post of Vice President by
t he respondent authority was purely tenmporary and
ad- hoc. Not only that, there is no ot her
material whatsoever worth the candl e to suggest
that the case of the petitioner was before the
Departmental Pronotion Conmittee and that he was
regularly appoi nt ed after t he necessary
prescri bed procedure came to be observed. Mere
submi ssion is one thing, and the Court of |aw,
and nore so under the constitutional powers under
Article 226 of the Constitution which are of
extraordi nary nature, would obviously require the
contender or propounder of the right to show that
he has been appointed on the post of Vice
Principal, or for that purpose any post, as of
right and after observance of due procedure and
on a regular basis. There is none in the present
case. Therefore, the second part of the first
contention does not at all appeal to us. W are
also feeling that it is our duty to point out
t hat despite our pointed question to place a copy
of the Recruitnment Rules or relevant rul es
entitling pronotion to the post in question, the
| earned counsel M. Nai k expressed his inability
to produce the sane. No such copy of the Rules
had been produced in the petition and obviously
therefore the |earned single Judge was deprived
of exam ning the contention that a pernanent post
on a regular basis was given to the origina

petitioner. W are, therefore, of the clear
perception that nere avernent, and even in
absence of any affidavit-in-reply and that too
wi t hout any support fromthe Rules and that too
in the teeth of the plain tenor of the order

woul d run dianmetrically count er to t he
contentions advanced before us. W are therefore
unable to subscribe to the first contention
advanced by the | earned counsel M. Naik

woul d nextly lead us to appreciation of the

second contention of the |earned counsel M. Naik
that the factum of further pronotion to the post
of Principal fromthe post of Vice Principal ipso



facto would radiate a strong support to the
contention that the appointment was regul ar. It
was further therefore submitted that in absence
of any regul ar appointnent to the post of Vice
Principal, there would not have a reason or the
guesti on of appointment of the sane person to the
hi gher post of Principal. Undoubtedly, this
submi ssion is also quite settled, but not sound
and sust ai nabl e when one gets into the reality of
the contents of the notification dated 8.5.1984
by virtue of which appointnment of the petitioner
to the post of Principal cane to be recorded. W
have exami ned the entire notification. At two
places it has been specifically mentioned that
even the post offered to the petitioner as
Principal and his appointnent to that post was
subj ect to regular appointrment that may be nade

by the respondent authorities. Again, in the
sanme notification, the follow ng expressions are
enpl oyed:

" Shri P.G Pancholi, Vice Principal of

the F.S.Parekh Technical High Schoo
(CQujarat Education Service Class Il) is
her eby transferred and post ed as
Principal at the Governnent Technical
H gh School at Surendranagar vice Shri
K. N. Patel on ad-hoc/tenporary pronotion."

It would be further interesting to note that at
the end of the Notification, an addi ti ona
clarification is nmade insofar as the petitioner's

pronotion is concer ned. It is specifically
stated that the promoti on in respect of
M. Pancholi (original petitioner) is ordered on
purely tenporary and ad-hoc basis for a period of
twel ve nonths or till the said post is filled in

on regul ar basis, whichever is earlier

It could well be visualised in absence of Rules
whi ch is not placed before us, as stated
her ei nabove, that vice M.K N Patel, who was
holding the post of Principal, the origina
petitioner cane to be posted for a tenporary
ad- hoc peri od. It is also further circunscribed
that such a purely tenporary and ad-hoc basis
pronotion shall be for a period of 12 nonths or
till the said post is filled in on regul ar basis.
It | eaves no any nmanner of doubt in our mnds
t hat appoi ntnment of the petitioner to the post of
Principal was not on regular basis, or was not



after the Departnental Pronotion Conmittee's
scrutiny and after observing necessary provisions
made under the Rules, which we have not been able
to peruse despite our repeated requests as the
same were not supplied

It is, therefore, evident that nerely in

absence of or in case of vacancy of the office of
Principal, as M.K N Patel had been transferred
and post ed el sewhere, such type of ad-hoc
t enpor ary appoi nt nent by no stretch of
i magi nati on or by any principle of jurisprudence
of service could lead to an inference that the
post of Vice Principal was held by the origina
petitioner on a regular basis or after observance
of necessary due process or scrutiny by the
Departnmental Pronotion Committee.

It is also noticed t hat even t he

petitioner hinself cane to be prompted to the
post of Assistant Engi neering Superintendent on
sel ection. It is, therefore, as clear as broad
dayl i ght that the | ower post than the post of the
Vice Principal, known as Assistant Engineering
Superintendent, is a post of selection and that
is how the original petitioner got that post upon
sel ection. W do not presune in absence of any
rel evant or necessary provisions in the Rules
that the higher post of Vice Principal would be
filled up strictly only on seniority and that too
without the principle of seniority-cumnmerit.
Again, such appointnent cane to be nmade on
regul ar basi s whi ch was enphatically and
vehenmently sought to be fortified. W are,
t her ef or e, unabl e to accept the first two
contentions advanced by M. Nai k

(iii) Qoviously, lastly, it woul d t ake us to
consi deration and appreciation of the last and
third contention that juniors to the origina
petitioner were retained in Class Il service and
one of themis also naned in the petition and the
reversion of the petitioner to the original post
fromthe office of the Vice Principal would
t ant anmount to di scrim nation resulting in
i nfringenment of the provisions of Articles 14 and
16 of the Constitution. This subm ssion proceeds
on the premise that the original petitioner's
claim to the post of Vice Principal was as of
right as if the appointment was by pronotion
after observance of necessary due process and in



accordance with the prevalent rules. W need not
reiterate what we have said earlier but this
supposition, this prenise on which assistance of
Articles 14 and 16 is involved, is wthout any
basi s. Once the entitlenent to hold the civil
post is not established by the person who
propounds it, no further question of exam ning
the nmerits would arise. Agai n, the second
guestion wll be whether the appointnent and
continuance of the junior, even if it is accepted
at its face value as averred in the petition
could be presunmed to be not on nerits and
bypassing the right of the petitioner. The
guestion of discrimnation would arise only when
right is established and shown to be violated and
thirdly a person junior to the contender or
propounder of entitlenent is wongfully given

entitlenent or continuance and, in the present
case, in the category of Class Il or in the post
of Vice Principal. These are the assunptions and

suppositions on which avernents are nade and
argunents are advanced and in order to qualify
one to earn the protection of extraordinary
constitutional di scretionary, pl enary powers
under Article 226, it is necessary or inperative
to show the right or entitlenment to the post in
guestion and that such right or entitlenent is
wrongl y vi ol at ed. We do not propose to go into
the issue of adverse remarks and conmmuni cati on of
the sane for the relevant period of 1984-85 ad
1985-86. They are admtted facts. Therefore,
one nmore inport aspect which this Court is
obliged to consider, even if we find any nerits
in the last contention, is whether in absence of
a person who is likely to be affected and is
junior to the petitioner could any effective,
enforceable constitutional redressal be given
wi t hout hearing hin? That is one of the aspects.
After consideration and thorough and threadbare
anal ytical evaluation of factual profile and
rel evant proposition of law and the very well
el aborated defined paraneters of the provisions
of article 226 of the Constitution we find that
the third submission is also quite meritless.
Consequently, we are left with no alternative but
to rai se our hands hel plessly fromaffording any
relief to the original petitioner- appellant
before us as no right is established, much |ess
an infraction thereof. In the circunstances,
when we broadly agree with t he ultimte
conclusion recorded by the | earned single Judge,



we affirmthe conclusion and disnmiss the LPA on
nmerits at the admission stage as it is not fit
and proper case for the exercise of our powers
under Clause 15 of the Letters patent. The
appeal is accordingly dism ssed.

sd/ -
( J.N Bhatt, J.)

sd/ -
30. 10. 2001 ( D.H \aghela, J.)
(KMG Thi | ake)



