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CAV JUDGEMENT

(Per : MR JUSTICE MR CALLA)

1. This Letters Patent Appeal is directed against

t he judgnment and order dated 13.10.2000 passed by the
| ear ned single Judge wher eby t he Special Gvil
application has been dism ssed. Agai nst the present
appel lant i.e. original petitioner in Special CGvil
Application a detention order dated 26.7.2000 was
recorded by the District Mgistrate, Janmagar in exercise
of the powers conferred on himunder Section 3(2) of the
Preventi on of Bl ack Marketing and Mintenance of Supplies
of Essential Commodities Act, 1980 on various grounds.
This detention order was served upon the petitioner on
26.7.2000 and the petitioner was detained and kept in
Vadodara Central Jail . The petitioner made a
representation on 19.8.2000 and father of the petitioner
detenu al so nade a representati on on 24.8.2000, copies of
these representations are Annexure "B" and Annexure "C
to the petition. Thereafter, Special Civil Application
dated 28.8.2000 challenging the detention order dated
26.7.2000 Annexure "A" with the petition was filed on

29. 8. 2000. In this petition, rule was issued and an
affidavit in reply dated 8.10.2000 was filed by the
detaining authority i.e. District Magistrate, Jamagar,

affidavit in reply dated 9.10.2000 was filed by the
Deputy Secretary to the Governnent of Gujarat and a
counter affidavit dated 20.9.2000 was filed on behalf of
Uni on of I ndi a. The learned single Judge, after
consi dering the grounds of challenge i.e. (a), (b), (c)
and (d) enumrerated under Para 2 of the inmpugned judgnent,
found that there was no illegality at any stage and the
detention order could not be quashed and set aside and
accordingly the petition was di sm ssed.

2. The order passed by the |earned single Judge on

13. 10. 2000 has been assailed before us on the grounds

t hat : -

(a) The learned single Judge has failed to appreciate
t hat the provisions of Prevention of Black
Mar keting and Mai nt enance of Suppl i es of
Essential Conmodities Act, 1980 had been applied
by the detaining authority w thout application of
m nd i nasmuch as under Food Adulteration Act
accordi ng to the provisions of Section 13



whenever a sanple is drawn and sent to the Public
Analyst and if it is found that the sanple does
not neet wth the paraneters or is found to be
adulterated, the Local Health Aut hority is
permtted to |aunch prosecution, but the sanple
is required to be sent to the Central Food
Laboratory for analysis and the report of the
Central Food Laboratory has to be treated as
final and it supersede the report of the State
Publ i c Anal yst.

(b) That less drastic renmedies were available to
prevent the detenu from committing the alleged
activities and yet the detention order was passed
wi thout considering such less drastic renedies
and this aspect has not been appreciated by the
| earned single Judge in the correct perspective.

(c) The learned single Judge has wongly held that
the detention for a period of six nonths is a
detention for a short period.

(d) That the detaining authority while passing the
detention order had taken into consideration the
typed copies of the docunent,which had been
conpared with the original document by sone ot her
person and the detaining authority itself had not
conpared the typed docunments with the origina
and, therefore, the detention order could not be
based on such typed copies of the original

(e) That there was a delay on the part of the State
of Gujarat in considering t he petitioner's
representations against the detention and the
| earned single Judge ought to have quashed and
set aside the detention order on this ground.

3. Besides the aforesaid grounds of challenge, the
appel | ant sought to raise additional grounds, which were
not raised bef ore the learned single Judge. The
appel l ant was permitted to raise such grounds as under: -

(a) That edible oil and edible oil seeds are not
considered to be essential conmodities. Wi | e
maki ng reference to the Central Governnent S.O
No. 772(E) dated 10.11.97, it has been submtted
that edible oil and edible oil seeds have been
deleted from the essential commodity and a
corrigendum S. O No.859(E) had been issued giving
necessary i nstructions to al | t he State
Governnents and Union Territories to amend the



control orders accordingly.

(b) That on 12.1.98 the Governnent of Gujarat had
al so i ssued Extraordi nary Gazette in which edible
oil and edible oil seeds have been onitted from
the control order.

(c) That it is incunbent upon the authority to send

the sanmple for analysis to the Central Food
Laboratory and if it is found that sanple is
adulterated, then only steps could have been
taken and where the State Laboratory found that
the sanple of petrol was adulterated and the
Laboratory of the Central Governnent/IOC found
that the sanple was not adulterated, the Suprene
Court has quashed the detention order in Surinder
Singh Ishwar Singh Guru Dutta's case

4. W have gone through the detention order dated
26.7.2000 and the grounds annexed therewith in support of
the detention order, pleadings of the parties, as
aforesaid, and the inpugned order passed by the |earned
singl e Judge. The contents of para 4 of the order passed
by the | earned single Judge show that all the reports of
Chemi cal Anal yser had been supplied to the petitioner and
the | earned seni or advocate for the petitioner had agreed
that such report had been supplied to the petitioner. So
far as the grievance that under Prevention of Food
Adul teration Rules, 1954, sub-rule (7) of Rule -4 the
Certificates are required to be singed by the Director is
concerned, the |learned single Judge has found that the
Certificate had been signed by the Public Analyst. In
fact the reports have been issued by the Public Anal yst.
Under Section 8 of the Prevention of Food Adulteration
Act, 1954, the Governnent is enpowered to appoint Public
Anal yst for such |local area as may be assigned to them
and under Secti on 13 of the Prevention of Food
Adul teration Act, 1954 the Public Analyst has to deliver
the report, in such formas nay be prescribed, to the
Local (Health) Authority of the result of the anal ysis of
any article of food. It is, therefore, clear that report
of analysis is required to be delivered by Public Anal yst
and he is conpetent to sign the report of analysis. In
our opinion, the |earned single Judge has rightly come to
t he concl usion that the reports have been supplied to the
petitioner and further that the report signed by Public
Anal yst could be taken into consideration

5. So far as the next ground that Iless drastic
nmeasures have not been considered is concerned, it may be
strai ghtway pointed out that in view of the contents of



Paras 8 and 9 of the detention order itself, it cannot be
said that the detaining authority had not applied its
mnd to the availability of the less drastic neasures.
The detaining authority has clearly nentioned that the
detention was the only renedy to prevent the black
marketing activities of the appellant for maintenance of
supply of essential comodities and that it was not
possi ble to prevent the appellant fromcarrying on such
black marketing activities by resorting to the process
under the ordinary |law and, therefore, the detention was
i medi atel y warranted. The neasure of cancellation of
licence in such cases could hardly serve the purpose,
rather it would defeat the very purpose of the prevention
of black marketing activities because the process of
cancel lation of licence is a quasi judicial act and it
may consune its own tine and it could hardly be adequate
and effective neasure so as to prevent the appellant from
carrying on the black marketing activities and we agree
with the finding of the |learned single Judge that al
sorts of less drastic neasures are not required to be
enunerated in detail. The only requirenent is that the
detention order should show that the detaining authority
had applied its nind to other neasures and in the facts
of the present case it is clear fromthe reading of the
detention order itself that the detaining authority had
applied its mind on this aspect of the matter

6. The | earned single Judge has al so considered the

cases, which were cited before himand the same have been
appropriately dealt wth and findi ngs have been arrived
at on the basis of the principles laid down in such
cases. The nention nade by the | earned single Judge that
the detention was for a period of six nmonths only and
that it was for a short period has been made in the
context of the argunent that there was no detailed
di scussion and el aborate consideration. Even if it is
held that the period of six nonths is not a short period
and that detention,if unlawful, cannot be sustained even
for a day, in the facts of the present case we find that
the detaining authority had taken into consideration the
activities of the petitioner as nentioned in paras 1,2,3
and 5 to 9 of the detention order and after due
application of mnd thereon the decision was taken to
pass the detention order and, therefore, whether siXx
nonths period is shorter or longer is not at all gernmane
to the question as to whether the detention was warranted
or not. The fact of the matter is that there was
sufficient material before the detaining authority in the
facts of this case so as to justify the detention and the
detaining authority had passed the detention order after
active application of mnd to the naterial available



before him as is obvious from the reading of the
detention order itself. Learned single Judge has,
therefore, conmitted no illegality in finding that the
detention order did not warrant any interference and
nerely because the observation has been nade that the
detention for a period of six months was for a short
period, it cannot be said that the | earned single Judge
had taken the order of detention in a |light nmanner.

7. W also find that there is no substance in the
argunent that the typed copies of the documents, which
were conpared with the original documents by sone other
person, could not be taken into consideration by the
detaining authority because the detaining aut hority
hinself had not conpared the typed copies wth the
original and the nere non mention of the nane of the
person, who conpared the docunents, does not and can not
vitiate the detention order. The allegation that the
person, who has conpared the copies with the original
may have some aninosity with the detenu is wholly vague
and bald allegation without any basis and the detention
order could not be quashed on that ground.

8. The grievance was also raised that certain
docunents supplied to the petitioner were not |egible.
Havi ng gone through the material available on record and
the order passed by the |earned single Judge, we find
that this grievance is wholly illusory. This aspect has
been dealt with in detail in para 16 onwards and we agree
with the reasons in detail recorded by the |earned single
Judge in this behalf.

9.1t is clearly born out from the affidavit in

reply dated 9.10.2000 filed by one Shri P.R  Shukl a,
Deputy Secretary to the Government of Gujarat that the
detention order, as has been passed on 26.7.2000, was
approved on 5. 8.2000. The representation dated 19.8.2000
sent by the petitioner through the Jail authorities was
recei ved by the Special Branch of the office of Food,
Civil Suppl i es and Consuner Affairs Departnent on
24.8.2000. 26th and 27th August, 2000 were holidays and
the file was, therefore, submitted on 28.8.2000 by the
concerned Assistant to the Section Oficer and it was
then subnmitted to the Under Secretary and the Deputy
Secretary on the sane day. The file was further
submitted to the Secretary on 29.8.2000 and after his
approval, file was subnmitted to the Hon'ble Mnister for
Food and Civil Supplies on 30.8.2000, who cleared it on
the sane day. Thus after proper application of nmind to
t he facts of the case and after considering the
representation, it was rejected by the State Government



and the reply was sent accordingly on 31.8.2000 through
the Jail authorities. |In view of these facts, it cannot
be said that it is a case of any supine delay in deciding
the representation dated 19.8.2000. This representation
dated 19.8.2000 was sent to the Central Government on
21.8.2000 and in the concerned Section on 22.8.2000
through the office of the Superintendent, Vadodar a
Central Jail. The representation was rejected by the
conpetent authority in the Central CGover nirent on
22. 8. 2000. The decision of the Central Government was
conveyed to the Superintendent, Central Jail, Vadodara on
24.8.2000 by telegramwith a direction to covey the sane
to the detenu and the State CGovernment was al so i nforned
accordingly simltaneously on the sane day. Anot her
representation, which was nade by the detenu's father on
24.8.2000 was received in the Central Governnent on
28.8.2000 and in the concerned Section on 29.8.2000.
This representati on was considered and rejected by the
conpet ent authority on 31.8.2000 and the concerned
authority was informed vide telegram dated 31.8.2000.
Thus, we find that even by the Central Governnent, the
representati ons were consi dered without any unreasonable
delay and whatever period was taken stands clearly
expl ai ned by the affidavit in reply dated 9.10.2000 filed
by the Deputy Secretary to the Governnent of Cujarat Shri
P. R Shukla and the counter affidavit dated 20.9.2000 as
has been filed by Union of India by one Shr
R N. Tri pathy, Under Secretary in the Departnment of
Mnistry of Consuner Affairs and Public Distribution
Thus the grievance about the delay in deciding the
representation and denial of opportunity on that aspect
of the matter fails.

10. So far as the ground with regard to the edible

oi | and edi bl e oi | seeds not bei ng essenti al
commodi ti es, as has been argued before us, is concerned,
it may be observed that the omission of itens of edible
oil and edible oil seeds fromthe Control O der does not
i mpi nge upon the validity of the detention order as such
for the sinple reason that notw thstandi ng such omi ssion
there was sufficient material before the det ai ni ng
authority, as would be clear fromthe reading of the
order passed by the detaining authority and the detention
order has been passed after taking into consideration the
entire material and wth reference to the relevant
provisions of |aw

11. The question of detention can't be nade to wait
till the receipt of report by t he Central Food
Laboratory.



12. Thus, no interference is warranted on the grounds

as have been raised before us in this appeal for the
first tine, though we have pernmitted himto raise these
poi nt s.

13. W have al so gone through the order which was
passed by the Suprene court in a wit of habeas corpus,

t he copy of which has been encl osed as Annexure "VI" by
the appellant with the additional grounds and we find
that this case is of no avail to the appellant. In the

case before the Suprene Court, as a question of fact, the
Supreme Court had come to the conclusion that the sanple
of stock of petrol taken out fromoutlet Punp 2 was found
to be within its permissible variation and the detention
order was passed on grounds, which were non existent.
Such are not the facts of the present case.

14. The order passed in the case of Surinder Singh
I

applicable to the facts of the present case.

15. W do not find any nerit in this Letters Patent
Appeal and the sane is hereby di sm ssed.

Since the nain Appeal has been dismissed, there
is no question of granting any stay in the GCvil
Application and the sanme is disposed of accordingly.

(MR Calla,lJ)

(R R Tripathi,J)



