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The petitioners herein, being aggrieved by the



order dated 21-9-2000 passed in Appeal From Order No. 125
of 1999 by the Ilearned Appellate Bench of the Smal
Causes Court, Ahnmedabad, confirmng the order dated
10-9- 1999 passed below Ex.5 in HR P.Cvil Suit No.576 of
1999 by the learned Single Judge of the Snmall Causes
Court, Ahnmedabad, in the matter of proceedi ngs under
Sec.29(2) of the Bonmbay Rents, Hotel and Lodging House
Rates Control Act, 1947 ('the Act' for short), has
preferred this Cvil Revision Application

2. The facts in short are that premi ses bearing

M C. No. 2041-6 situated at Punjalal-ni-Chawi, Rakhiad,
Ahrmedabad was hired by Laxnanrao Baburao Miurudkar, the
father-in-law of the plaintiff No.1 and grandfather of
the plaintiff No.2, from Punjalal Shah in 1927 and he was
residing there with his wife, six sons nanely, Ganpatrao,
Nar ayan, Dadurao, Govindrao, Shantaram and Kashirao and
t hree daughters. Two of his sons died during the Ilife
time of deceased Laxmanrao and three daughters got
married. Two of his other sons also got married and they
were residing in the premses in question w th Laxmanrao.
As Laxmanrao died on 30-7-1965, his wfe Chinmabai was
resi di ng in t he premises in question along wth
Ganpatrao, his w fe Mhanandaben, son Ravindra, the
plaintiff No.1, her husband Dadurao, daughter Rekha,
Govi ndrao and Kashirao and receipts for the rent paid
towards said premises were obtained in the nanme of
Laxmanrao Baburao. After the marriage of Govindrao, due
to shortage of space, premi ses situated at Tokarshah Pol e
were hired and he was residing there with his famly.
Kashiramwas also residing in the premises in question
with his famly after his marriage. The premi ses in
guestion were sold by its owner Kantilal in 1968 at the
time when Chimbai, Ganpatrao, Dadurao, CGovindrao and
Kashirao were only residing there as tenants. Accordi ng
to plaintiffs, Govindrao was residing in the CGovernnent
quarter allotted to him during the period 1985 to
January, 1989 and thereafter, he was residing in the suit

prem ses. The premises in question were again sold to
one Mansuri and thereafter in 1979, said prenises were
purchased by the defendant. It was stated by the

plaintiffs that attornment notice was issued to CGovindrao
Laxmanrao by the defendant thinking him as the only
tenant and | egal heir even though other |egal heirs were
residing in the suit premses. In fact, there was no
agreenment between CGovi ndrao and the owner of the prenises
in question and hence, the act of previous owner would
not be binding to the remaining heirs of deceased
Laxmanr ao. Thereafter, a suit being HRP.Civil Suit
No. 3525 of 1986 was filed by the defendant only against
Govindrao Laxmanrao for rent and possession in which, a



decree of eviction was passed against Govindrao on
30-9- 1996. Agai nst  which, an appeal being Cvil Appea
No. 147 of 1996 was preferred by said Govi ndrao before the
Appel | ate Bench of the Small Causes Court at Ahnedabad.
However, said appeal was dism ssed agai nst which, Cvi
Revi sion Application No.613 of 1999 was preferred before
the H gh Court which was also disposed of. 1In all these
proceedi ngs, the plaintiffs were not joined as parties by
t he defendant and, therefore, decree of eviction passed
agai nst Govindrao would not be binding on them It was
stated that plaintiffs cannot be evicted on the basis of
decree of eviction passed agai nst Govi ndrao, who was one
of the legal heirs of deceased Laxmanrao. According to
plaintiffs, husband of plaintiff No.1, Dadurao, acquired
the tenancy rights after the death of Laxmanr ao,
simlarly plaintiffs acquired the tenancy rights after
the death of Dadurao and, therefore also, decree of
eviction passed against CGovindrao is not binding on the
plaintiffs. Hence, a suit being HR P.Civil Suit No.576
of 1999 was filed by the plaintiffs together with an
application Ex.5 for interiminjunction

2.1Areply was filed by the defendant at Ex.13
against the suit as well as application for interim
i njunction contending that the suit was not naintainable.
It was cont ended t hat CGovi ndr ao Laxmanr ao was
representing all nenbers of his famly when the H R P
Cvil Suit No.3525 of 1986 was contested before the Tria
Court as well as the Appellate Court. It was further
contended that the plaintiffs were knowing that in Cvil
Revi sion Application No.613 of 1999, which was preferred
by Govindrao before the H gh Court, time was sought for
to vacate the premises and with a view to delay the
matter, these proceedings were initiated and hence, suit
as well as application be dismssed.

2.2 Considering the rival subm ssions nade on behalf

of the parties and having regard to the facts and
circunst ances of the case, application Ex.5 was dism ssed
by the learned Judge of the Small Causes Court,
Ahmedabad, vide order dated 10-9-1999. Thereafter, an
Appeal From Order No. 125 of 1999 was preferred by the
plaintiffs before the |learned Appellate Bench of the
Smal | Causes Court at Ahnedabad. However, said Appea
From Order was dismssed with costs vide order dated
21-9-2000 agai nst whi ch, pr esent Civil Revi si on
Application has been preferred by the origina
plaintiffs.

3. Heard M. N. S. Shevade, |earned counsel for the
petitioners and Ms J.T.Trivedi and B.J.Trivedi, |[earned



counsel for the respondent.

4. Learned counsel for t he petitioners,

M. N. S. Shevade has argued the points which he has
contended in his pleadings. He has contended that at the
time of dem se of Laxmanrao, his wife Chimbai, Dadurao,
CGovi ndrao and Kashirao were residing with their famlies
in the premises as tenants and as Dadurao Laxmanrao,
husband of plaintiff No.1l and father of the plaintiff
No.2 has died, plaitniffs have becone the |lawful tenants
of the prem ses in question and hence, they have got
tenancy rights and inspite of above facts, the present
respondent has filed HR P.Cvil Suit No.3525 of 1986
agai nst CGovi ndrao Laxmanrao only, for rent and possession
and hence, the decree, which was passed in the said suit
in favour of present respondent and agai nst Govindrao, is

illegal and not bi ndi ng on t he pr esent
petitioners-original plaintiffs. The orders passed
thereafter in appeal and revision are also not binding on
t hem He has further contended that there was no

agreenment between the owner of the premi ses in question
and heirs of Laxmanrao for consi deri ng CGovi ndr ao
Laxmanrao as the only tenant and there was no order to
that effect either. Even then, the previous owner had
accepted Govindrao as the only tenant in respect of the
prem ses which is not legal and valid and such act of the
owner is not binding to the renmaining heirs of late
Laxmanrao and they have got tenancy rights in the
prem ses as they are lawful tenants in the prenmises in
guesti on.

4.1To support his contention, |earned counsel for
the petitioners has relied upon the case of Sudhakar
Kashi ram al i as Kashi nath Bhavsar and Anr. V. Nagi ndas

Atmaram 13 G L.R 536 wherein the suit of the plaintiff
was remanded back to the Trial Court with a direction to
proceed further according to law after permtting the
plaintiff to join Bai Saraswati as party to the suit. It
was held in that case that the suit by the heirs is
mai nt ai nabl e. Fact remains that the judgnent rendered in
above reported case is not a good law as held by the
Di vision Bench of this Court, reported in 18 GL.R 305
nore particularly para 5.

4.2He has also relied upon the case of Nanunal
Rijumal Vs. Lilaram Vensimal and Anr., 18 GL.R 858
which is also not a good law as held in Babubhai @
Jayantil al Kal yanbhai & Ors. V. Shah Bhar at kumar
Ratilal & Os., 21 GL.R 103, nore particularly para
29, wherein the Division Bench of this Court has franed
the very issue as question No.1l which runs as under



"Whet her the decision of the Division Bench in

Nanumal Rijumal v. Lil aram Vensimal and Anr.
(1977) 18 GL.R 858 is a good law in view of
the decision of the Supreme Court in Damadil al
and Gthers v. Parashram & Ors. (1976) 4 SCC 855
and also in view of the decision in Dhanpa
Chettier v. Yasodai Ammal, 1979 (2) Al India
Rent Control Journal 358 ?"

The above question has been answered by the Division
Bench of this Court as under

"The decision of the Division Bench in Nanumal's
case is no longer a good lawin view of the
af oresaid two deci sions of the Suprene Court."

4.3 He has also relied upon the case of Baldev Saha
Bangi a V. R C. Bhasin reported in AIR 1982 S.C. 1091
In the said reported case, the tenant was living in the
tenanted house with his father, nother, two sisters and a
br ot her. Subsequently, the tenant shifted to Canada to
stay permanently there followed by his wife and children
Wil e | eaving for Canada, the tenant left his nmother and
brother in the house, who were regularly paying rent to
the landlord. The landlord filed an application for
ejectment of the tenant on the ground of requirenent and
non-resi dence of the tenant under Secs.14(1)(d) and (e).
It was alleged by the landlord that with the exit of the
tenant fromthe house, it becane vacant and his nother
and brother, who were left behind, could not be treated
as nmenbers of the fanily. The Suprenme Court has held in
the said case that the tenant could not be evicted on
such ground

4.3.1The aforesaid decision cited by the |earned
counsel for the petitioners is not applicable to the
present case as the facts and circunstances of the
present case and the case cited, are not identical

4.4He has relied upon an unreported judgnent which

was the case of Indrajit Ramanand Shukla V. Chunilal
Babardas Shah and Another, 1983 GL.H (W) 15. That
was a case where after the death of the father, two sons
were residing in the suit prenises and surely one of the
sons is having a right to stay in the suit premises. It
was held in that case that there cannot be any agreenent
between the heirs of the deceased tenant prejudicially



affecting the rights of the other brother.

4.5 Another unreported judgnent relied upon by the

| earned counsel for the petitioners is of Darji Vadilal
Babaram since deceased through his heirs and |ega
representatives Subhadraben Vadilal and others V. Moch
Vaghjibhai Rajaji, 1984 GH (W) 54. Said judgenent is

based on the judgenent of the Division Bench of this
Court.

4.6He has also relied upon 1991(2) GL.R 1277
which was the case of Bai Amna, Do Sul t anbha
Rehmanbhai & O's. V. Doctor Abdul rehman Gul am Mohanad
Mansuri & Ors. wherein this Court has held that on the
death of original tenant, his son, daughter-in-law and
their children having become statutory co-tenants, cannot
be treated to be trespassers. Merely because there is
di vorce between the parties, the wife and children cannot
be evicted as being trespassers or |icensees.

4.7He has also relied upon the case of Mohd. Azeem

V. District Judge, Aligarh and others reported in AIR
1985, S.C. 1118, wherein the Supreme Court has held that
on the death of original tenant, one of his sons buil ding
a house in the sane city and noving to it, the tenancy of
ot her sons, w dow and daughter of the deceased tenant
does not term nate.

4.8He has lastly relied upon another unreported
judgrment which was the case of Shivshanker Babul al
Thakore and Ot hers Vs. Thakker Ravi kant Naryandas, 1989

(2) GL.H (U.J.) 29. In the said case, there was no
agreenment anongst the famly nmenbers of the deceased
about the tenancy rights. In the said case, the Court

has held that such rights had not cone to an end.

5. M. J. T.Trivedi, | ear ned counsel for t he

respondent, has mai nl y ar gued t hat the present
petitioners-original plaintiffs have not acquired any
tenancy rights in the premses in question. He has also
argued that on behalf of whole fanily of late Laxmanrao,
Govindrao Laxmanrao has becone the tenant and he was
accepting the rent receipts as he has been accepted as
the only tenant anongst the heirs of late Laxmanrao with
the consent and know edge of other heirs. He has
contended that above question has been agitated in the
previous suit which has been filed by the present
r espondent against Govindrao being HRP.Cvil Suit
No. 3525 of 1986 wherein it was held by the Trial Court
t hat t he defendant of the said suit inter alia,
Covi ndrao, has been accepted as the only tenant anongst



the heirs of original tenant and when sanme question has
cone up before Ilearned Appellate Bench of the Smal

Causes Court, it was held that the Trial Court has not
conmitted any error in comng to the conclusion that the
tenancy right has been transnitted to Govindrao only. He

has cont ended t hat agai nst that, Cvil Revision
Application has been preferred in the Hi gh Court by said
Govi ndrao and same has been disposed of. Hence,

according to him above contention has been finally
decided by the Court. He has drawn nmy attention towards
the findings given in the previous suit as also ora
evi dence of CGovi ndr ao Laxmanr ao and pr esent
petitioner-original plaintiff No.2, Jitendra, which have
been recorded in the HR P.Cvil Suit No.3525 of 1986 and
it appears that paragraph Nos.9 and 19 of the said
j udgrment and paragraph Nos.11 and 12 of the judgnent
rendered in Civil Appeal No.147 of 1996 were reproduced
in Appeal From order No. 125 of 1999 which has been filed
before the I|earned Appellate Bench of the Small Causes
Court at Ahmedabad.. He has further argued that it is a
concurrent order rendered by the Courts below on facts
and, therefore, this Court should not interfere with the
sane. He has further argued that prinma-facie case has
not been established by t he pr esent petitioners.
Accordi ng to hi m since there is no balance of
convenience in favour of present petitioners or no
irreparable loss is caused to them which cannot be
conpensated in ternms of noney, no interiminjunction can
be granted. He has contended that the whol e proceedi ngs
of the previous suit upto the Hi gh Court |evel were going
on with the knowl edge and information of the present
petitioners and even pr esent petitioner-origina
plaintiff No.2 has entered into witness box in that suit
al so. According to him when the Court bel ow has al ready
deci ded the above referred point, the petitioners should
not be encouraged in this second round of [litigation
whi ch has been started after a period of 15 years.

5.1To support his contention, |earned counsel for
t he respondent has relied upon the case of Pranjivandas
Khushal das vs. Dhanuben W/ o. Devchand and Os.,

2001(2) G L.H 223 wherein this Court has held in para 7
that it is incorrect to say that in every case, where
there is a concurrent finding recorded by the two courts

bel ow, revisional jurisdiction is absolutely barred. | f
it is found that findings in the nature of concurrent
findings have been illegally recorded or such findings
are perverse, in that case, revisional interference is

cal led for.



This Court has further held in para 8 as under

"The requirenent of Sec.13(i)(1l) is that, the
landl ord shall be entitled to recover possession
of any premses if the Court is satisfied that
the tenant, after conming into operation of this
Act, has built or acquired vacant possession of
or has been allotted a suitable residence. It is
under this ground that eviction of the tenants
was sought by seeking amendnent in the plaint.
It may be nentioned that this ground was not
there in the plaint initially. It is only when
the landlord cane to know that the tenant has
constructed alternative acconmodation that this
plea was raised in the plaint. Shri MB. Parikh
for the revisionist has, however, contended that
the tenants have not only built alternative
accomodation suitable for their residence but
have al so shifted in t hat accommodati on
However, there was no evidence that the tenants
have shifted in that accomodation and that
finding was recorded by the Trial Court, which

was confirnmed by the Appellate Court. Shifting
to the alternative accommpdation is not the
requi renent of Sec.13(i)(1) of the Act. There

are three situations contenplated under this
Section. One is that the tenant is rendered
liable for eviction if he has built a suitable
accommodation. The second is that the tenant
acquire vacant possessi on of a suitable
resi dence. The third is that he has been
allotted a suitable residence. The requirenment
of possession is only in the second category when
the tenant actually acquires vacant possession of
a suitable residence. Acquisition of possession
is not necessary when the tenant has built an
accommodation for hinself or for hersel f.
Li kewise, if an alternative acconmodation has
been allotted for the residence of the tenant
then also, it is not the requirenment of |aw that
the tenant must have shifted to the alternative
acconmmodation, so allotted to himor to her. In
this case, the Tri al Court has recorded
categorical finding that it is an admtted fact
that the defendant No.1(a) Dhanuben purchased the
and in Wadi of Ichchha Doshi and had built a
buil ding, considering of three floors, nanely
ground floor, first floor and second fl oor. The
plan of the building was also filed vide Ex.81 If
a three storeyed building was constructed and
nowhere it was alleged by the tenants that the



accommodation in this three storeyed buil di ng was
not sufficient for accommobdating the tenants
after dem se of the tenant-in-chief, it cannot be
said that the claimof the landlord was liable to

be rejected. The Trial Court, as well as, the
Appellate Court have rejected the claimof the
| andl ord mai nly on two grounds. The first is
that all the tenants have not built suitable
accommodati on for their residence. It may be
ment i oned t hat t he t enant - i n- chi ef was
Devchandbhai and, Dhanuben is his w dow. After

t he death of Devchandbhai, during the pendency of
the suit, eight legal representatives inherited
tenancy rights as has been found by the two
courts below. It these persons becone tenants in
conmon or j oi nt t enants, it is not the
requirenent of the law that all the tenants
shoul d have bui I t accommodation for their
resi dence. On the other hand, if any one of the
tenants bui | ds a suitable acconmpdation to
accommodate all the tenants, that is sufficient
for the landlord for getting a decree for
eviction. Unnecessary tine and energy has been
wasted by the Appellate Court in examining as to
who has constructed the house and what was the
fund raised for the purpose and who contri buted
to the fund for conpletion of t he house.
Consequently, this ground is not sustainable that
all the tenants in common or joint tenants shoul d
have built their own houses separately. There is

no whi sper from the tenants t hat t he
accommodation in three storeyed building is
i nsufficient to accomopdate the eight |ega
representatives of the deceased tenant. |[If that
is so then , it can be said that the
acconmodat i on constructed by Dhanuben is

sufficient for the residence of all the tenants
in conmon or joint tenants."

5.2He has further relied upon the case of Ashok

Chi ntaman Juker and Os. Vs. Kishore Pandurang Mantr
and Anr., 2001(4) SCALE 46 wherein it was held at head
note as under:

"RENT  CONTRCL-- BOVBAY  RENT CONTRCL ACT
1947--SECTION 5(11)(Q--Tenant--One ~C was the
tenant in the suit premses--After his death,
rent receipts were issued in the name of his
wi dow (respondent No.2)--At the tine of Cs death
appellant, his son, was a m nor - - Sui t for
eviction filed against respondent No.2-Parties



settled the dispute and suit was disposed of in
terms of the settlement--Landlord filed petition
for execution of the decree--Appellant filed
objections on the ground that he was entitled to
occupy the prem ses as a tenant on the denise of
"C--Concurrent finding that the appellant was
not residing in t he sui t prem ses si nce
1962-Whether the tenancy was joint so that a
menber of the famly of the original tenant who
clains to have been residing with the tenant at
the tinme of his death can resist execution of a
decree passed against a menber of the tenant's
famly who undisputedly was accepted by the
| andl ord as a tenant on the death of the original
tenant-Di sni ssed t he appeal "

It was held in paras 10 and 11 as under

"10.

In

sub-section (11) of Sec.5 of the Act
the expression “tenant' neans any person by whom
or on whose account rent is payable for any
prem ses and include -(a) such sub-tenants and
other persons as have derived title under a
tenant before the coming into operation of this
Act ; (b) any person renaining, after the
determ nati on of the lease, in possession, wth
or wthout the asset of the landlord, of the
prem ses | eased to such person or his predecessor
who has derived title before the coming into
operation of this Act; (c) any nenber of the
tenant's famly residing with himat the time of
his death as may be decided in default of
agreenment by the Court. The |anguage of the
provision indicates that the definition of the
terman inclusive one and wide in its anplitude.
In the present case, we are concerned with clause
(c) of sub-section (11) of Sec.5 which provides
that "tenant" includes any nenber of the tenant's
famly residing with himat the tine of his death
as may be decided in default of agrement by the
Court. There are two requisites which nust be
fulfilled before a person is entitled to be
called "tenant" wunder sub-clause(c); first he
must be a menber of the tenant's famly and
secondly, he nust have been residing with the
tenant at the time of his death. Besi des,
fulfilling these conditions, he nust have been
agreed upon to be a tenant by the menbers of the
tenant's famly; in default of such agreenent the
decision of the Court shall be binding on such
nmenbers. The further question that arises for



consideration is whether a nenber of the famly
of the original tenant who clainms to have been
residing with the tenant at the tine of his death
can resist execution of a decree passed agai nst a
nmenber of the tenant's fam |y who undi sputedly
was accepted by the landlord as a tenant on the
death of the original tenant.

11. The question t hat ari ses for
consi deration in such cases is whether the
tenancy is joint or separate. |In the fornmer case

notice on any of the tenant is valid and a suit
i mpl eadi ng one of them as a tenant is
mai nt ai nabl e. A decree passed in such a suit is
binding to all the tenants. Deternination of the
guestion depends on the facts and circunstances
of the case. No i nflexible rul e or
straight-jacket formula can be laid down for the
purpose. Therefore, the case in hand is to be
decided in the facts and circunstances thereof".

It was further held in para 16 as under

"In the case on hand, as noted earlier, on the
death of the original tenant Chintaman the rent
bills in respect of the premi ses in question were
i ssued in the nane of his elder son Kesrinath and
on his death the rent bills were issued in the
name of his widow Snt. Kishori Kesrinath Juker.
It is not the case of the appellant No.1 that
t here was any division of the prenises in
guestion or that rent was being paid to the
| andl ord separately by him |Indeed the appell ant
No.1 took the plea that he was paying the rent
t hrough Snt. Ki shori Kesrinath Juker. Thus, the
tenancy being one, all the menbers of the fanmly
of the original tenant residing with him at the
time of his death, succeeded to the tenancy
together. In the circunstances the conclusion is
i nescapabl e that Snt.Kishori Kesrinath Juker who
was inpleaded as a tenant in the suit filed by
the Iandl ord represented all the tenants and the
decree passed in the suit is binding on all the
menbers of the famly covered by the tenancy. In
the circunstances, the decree passed in terns of
the conmprom se entered between the |andlord and
Smt. Kishori Kesrinath Juker can neither be said
to be invalid nor inexecutable against any person
who clains to be a menber of the fanmly residing
with the original tenant, and therefore, a
"tenant" as defined in section 5(11)(c). The



position that follows is that the appellants have
no right to resist on the ground that the decree
is not binding to them..."

5.3 Learned counsel for the respondent has also
argued that |aw cannot be resorted to, and the procedura
aspect of legal proceedigns cannot be pernmitted to
perpetuate injustice and some special cost is required to
be awarded to the respondent.

5.3.1In this connection, he has relied upon the case

of Rajappa Hanamantha Rajoji V. Mahadev Channabasappa
and Gthers, AIR 2000 S.C. 2108. He has also relied upon
T. Ari vandandam V. T.V. Satyapal, AIR 1977 SC 2421 nore
particularly paras 6 and 7 which are as foll ows:

"6. The trial Court in this case will renind

itself of Sec.35-A, CP.C and take deterrent
action if it is satisfied that the litigation was
inspired by vexatious notive and al t oget her
groundl ess. In any view, that suit has no
survival value and should be di sposed of
forthwith after giving an inmrediate hearing to
the parties concerned.

7. W& regret the infliction of ordeal wupon

the |earned Judge of the High Court by a callous
party. We nmore than regret the circunstances
that the party concerned has been able to prevai

upon one |lawyer or the other to present to the
court a case which was di si ngenuous or worse. It
may be a valuable contribution to the cause of
justice if counsel screen wholly fraudul ent and
gui l ed by dubious clients. And remenbering that
an advocate is an officer of justice he owes it
to society not to collaborate in shady actions.
The Bar Council of India, we hope will activate

this obligation. W are constrained to nake
t hese observations and hope that the cooperation
of the Bar will be readily forthcomng to the

Bench for spending judicial tinme on worthwhile
di sputes and avoiding the distraction of sham
l[itigation such as the one we are disposing of.

Anot her nor al of this unri ght eous chain
litigation is the gullible grant of exparte
orders tenpts ganblers in litigation into easy
courts. A judge who succunmbs to ex parte
pressure in unnmerited cases helps devalue the
judicial process. W nust appreciate Shr

Ramasesh for his young candour and correct
advocacy. Petition dismssed."



6. There cannot be any dispute regarding the

principles laid down by this Court as well as the Apex
Court in the aforesaid judgments relied upon by the
| earned counsel for the respective parties. Though the
| earned counsel for the petitioners has relied upon many
judgrments, when | am having the latest judgnent i.e.
2001(4) SCALE 46, | amnot discussing those judgnents.
Keeping in mnd the above principles, | have gone through

the record and proceedings together wth t he t wo
concur rent orders passed by the Courts below upon
injunction application Ex.5 filed by t he pr esent
petitioners.

7.1t is established fromthe record and proceedi ngs

and fromthe argunents advanced by the [|earned counse
for t he respondent that the respondent had filed
HRP.Cvil Suit No.3526 of 1986 in the Small Causes
Court at Ahmedabad agai nst CGovi ndrao Lakshmanrao
Mar udkar - ori gi nal def endant , as hei r and | egal
representative of the deceased tenant Lakshnanrao for
possession of the suit premises on the ground of
acquisition of alternative suitable accomvbdati on as wel
as arrears of rent, wherein the Trial Court has held that
the opponent No.1l was the person to whomthe tenancy had
been transmtted to the know edge and consent of other
famly nmenbers and decreed the suit in favour of the
 andl ord by a judgenment dated 30-9-1996.

8. Feeling aggrieved by the said decree, the said
CGovindrao Lakshmanrao preferred an appeal being G vi
Appeal No. 147 of 1996 before the Appellate Bench of the
Smal | Causes Court. However, sai d appeal was dism ssed
by the judgenment and decree dated 16-2-1999, against
which, Civil Revision Application No.613 of 1999 was
preferred before this Court. After hearing the |[earned
counsel for the respective parties, as this Court was not
inclined to dismiss the said revision, the |[earned
counsel appearing for said Govindrao sought pernmission to
wi thdraw the Civil Revision Application with a request to
grant him adequate tinme to vacate the prenisses in
guestion and, hence, this Court granted tine upto
31-1-2000 to Govindrao on his filing wusual undertaking
latest by 12-5-1999 and decree of the Trial Court for
possessi on was directed not be executed till 31-1-2000
Said CGivil Revision Application was disposed of vide
order dated 12-4-1999. |Inspite of the conmmitnment by way
of filing wundertaking having been made by Govindrao
before this Court in said revision to hand over the
vacant and peaceful possession of the suit prem ses on or
bef ore 31-1- 2000, pr esent petitioners have filed



HRP.Cvil Suit No.576 of 1999 in the Snall Causes Court
at Ahmedabad for declaration that the decree passed in
said suit is not binding on themand that their tenancy
rights still subsist. Along wth the said suit, the
petitioners have also taken out injunction application
Ex.5 for stay of the execution of eviction decree which
was ultimately dismissed by the |I|earned judge, Small
Causes Court on 10-9-1999. Agai nst which, an Appeal From
Order No. 125 of 1999 filed by the respondent No.2 was
also rejected by the Appellate Bench of the Small Cause
Court vide order dated 21-9-2000. It is against the
aforesaid two concurrent orders of the Courts bel ow,
present Civil Revision Application has been preferred.

9.In the neantine, an application being Msc

Cvil Application No.425 of 2001 has been filed by the
present respondent-original |andlord under the provisions
of Contenpt of Courts Act, 1979, wherein this Court has
hel d that since the opponent No. 1-Govindrao has conmitted
contenmpt of court, application submtted by the applicant
agai nst opponent Nos.2 and 3 was di sm ssed. This court
has nade detailed discussion in para 9 of the said
j udgenent .

10. It appears that both the Courts bel ow have given
reasoned orders and have dealt with each and every aspect
of the natter in depth. Even they have taken into
consi deration the judgment render ed in previ ous
HRP.Cvil Suit No.3525 of 1986 filed by the present
respondent against Govindrao Laxmanrao which has been
confirmed by the | earned Appellate Bench of the Small
Causes Court in Civil Appeal No.147 of 1996 and whi ch has
becomre final between the parties by disposing of Cvi
Revi si on Application No.613 of 1999. Lower Appellate
Court has reproduced in Appeal From Order No. 125 of 1999
par agraphs Nos.9 and 19 of the judgnent rendered in
HRP.Cvil Suit No.3525 of 1986 and paragraph Nos.11 and
12 of the judgment rendered in Civil Appeal No.147 of
1996. It is clear t hat t he pr esent petitioner
No. 2-original plaintiff No.2 was examned at Ex.79 in
HRP.Cvil Suit No.3525 of 1986 as a wtness of
Govindrao Laxmanrao wherein he has admitted that after
the death of his grandfather-Laxmanrao, hi s uncl e
Govindrao was paying the rent and all the menbers of his
famly, who were residing in the suit premses, have
consented for the issuance of rent receipt in the name of
Govindrao and none objected to it. It was held in |later
part of para 12, which was reproduced from Civil Appea
No. 147 of 1996, as under:

"Thus, the defendant and his famly nmenbers have



inter se made an arrangenent and have el ected the
def endant, the present appellant to be the tenant
of the prem ses in question and thereby they have
i nduced the previous landlord to accept the
present appellant-defendant as the tenant of the

prem ses....'

11. Keeping in nmnd the above aspects of the nmatter

and also in view of the finding of fact of the | ower
Appel l ate Court that the fam |y menbers interse nmade an
arrangenent and have elected Govindrao to be tenant of
the prem ses in question and thereby they have nade the
landlord to accept Govindrao as the tenant of the
prem ses, though the | earned counsel for the petitioners
has relied wupon the judgnents referred herei nabove by
this Court at earlier stage and though law is «clear on
this point, petitioners will not get any benefit out of
the judgments relied upon by the | earned counsel for the
petitioners on the point of Sec.5(11)(c) of the Act after
the judgrment of 21 GL.R 103, i.e. Babubhai's case,
whi ch has been based on two judgnents of Apex Court.
Para 27 of the said judgnment is very clear about the
| egal position of Sec.5(11)(c) of the Act. Keeping in
mnd the judgment which is last in line delivered by the
Apex Court and reproduced here of 2000(4) SCALE 46,
though the present petitioners are admttedly staying in
the premises in question along wth Laxnanrao and
thereafter with Dadurao and on the dem se of Dadurao
al so, as | have discussed earlier, present petitioners
have no prima-facie case. It is made clear that | am
dealing with the interiminjunction application wherein
only prim-facie case is required to be kept in nmind and
hence, present petitioners will not get any benefit out
of Sec.5(11)(c) of the Act as that point has been finally
deci ded by this Court in revision and, therefore,
petitioners cannot be permitted to have second round of
litigation by way of present proceedings. Moreover, both
the Courts below have come to the conclusion that the
plaintiffs have no prim-facie case or balance of
conveni ence or irreparable injury which cannot be
conpensated in terns of noney.

12. In view of the aforesaid, | amin agreenent wth

the view taken by the Trial Court and confirmed by the
Lower Appellate Court after taking into consideration the
argunents advanced by the | earned counsel for the parties
on facts and law. Hence, this Cvil Revision Application
is required to be rejected.

13. This Cvil Revision Application is rejected.
Rule is di schar ged. Ad-interim injunction granted



earlier stands vacated. Looking to the facts and
circunmstances of the case, Trial Court is directed to
di spose of the suit on top priority basis preferably
within a period of six months fromtoday. It is made
clear that the observations nade by me in this order

being prinma-facie ones, would not come in the way of the
parties while deciding the suit or any other proceedings.

14. Learned counsel for the respondent has prayed for
awar di ng conpensatory costs relying upon two

st at ed above. In view of the fact that this being an
order in the interiminjunction application, 1 do not
think it fit and proper to award any conpensatory cost to
the respondent at this stage.

(R P. DHOLAKI A, J.)
r adhan/

Further Order

At this stage, M.N. S Shevade, |earned counse

for the petitioners, requests to stay the order for a
peri od of eight weeks in order to approach the Apex
Court. Looking to the facts and circunstances of the
case, order is stayed for a period of eight weeks so as
to approach the Apex Court.

(R P. DHOLAKI A, J.)
r adhan/



