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C. A V. JUDGEMENT

The appellant/original plaintiff has filed this
AO under Oder 43, Rule 1 of Code of Cvil Procedure



agai nst respondent No.1 Punjab Breweries Ltd. which was
ultimately t aken over by United Breweries Ltd.
Accordingly, it appears that, the AO is amended vide
order dt. 10.7.00 in C A No. 1914/00. Being aggrieved
and dissatisfied with the judgnent and decree passed by
the Learned Civil Judge, (S.D.), Ahnmedabad (Rural) at
Narol, in Jurisdiction Gvil Suit No. 96 of 1977, dt.
30th July, 1983, the appellant has filed the present
Appeal from Order.

2. Barlier, LA M. PV Nanavati, was appearing for

the respondent No.1, Punjab Breweries Ltd., Respondent
No. 2 t hough served, none appeared on behal f of respondent
No.2 firm Thereafter, LA M. Nanavati nade statenent
on dt. 28.8.2000 that a Conpany Application was nade for
t he purpose of merger of Respondent No.1-Punjab Breweries
Ltd. wth United Breweries Ltd. before the Punjab and
Haryana Hi gh Court which granted the anal ganation of the
conpanies. The said application was granted and the
respondent No.1 conmpany was nmerged with United Breweries
Ltd. Therefore, as the identity has changed, LA M.
Nanavati, no |longer remains advocate for the Punjab
Breweries Ltd.

3. The appellant has filed the present AO on the
ground that, learned Trial Court has erred in coming to
the conclusion that the Court of Ahnedabad (Rural), at
Narol, has no jurisdiction to try and entertain the suit.
In view of the order of this Hon'ble Hi gh Court in CR A
No. 1602/80, the issues were franed. The issue No. 3,
regarding the jurisdiction of this Court was heard as
prelimnary issue as per the order of this Court, and
vi de i nmpugned order dt. 30.7.1983, the Trial Court cane
to a conclusion that, it is held that this Court has no
jurisdiction to entertain the suit and the plaint is
ordered to be returned to the plaintiff for presentation
before the appropriate court. It appears that the
evidence was recorded and thereafter, the Trial Court
vide order dt. 30.7.83, reached to a conclusion that the
Court, at Ludhiana, had jurisdiction to entertain, try
and di spose off the suit. As per Oause 25 of Exh. 82,
the dispute was to be determined and was to be
adj udi cated by Court situated in Punjab

4. According to M. Sunit Shah, LA for the

appell ant, the Mnaging Director of the appel | ant,
accepted the order at Ahnedabad and therefore, the
contract is concluded at Ahmedabad. Therefore, even if
it is assuned to be correct that the purchase order was
handed over at Ludhiana to the representative of the
appel lant, there was no concluded contract as Managi ng



Director, accepted and confirmed the order at Ahnedabad.
The Managing Director could have refused to accept the
order and in that event there was no contract at all.

5. Therefore, even if the respondent's statenent

that order was handed over at Ludhiana is accepted, it
cannot be said that there was a contract at Ludhiana. As
per the said contract freight was to be borne by the
respondent. Therefore, transporter acted as the agent of
t he respondent. The transporter took the delivery at
Ahrmedabad and not at Ludhiana as contended by the
respondent.

6. According to M. Sunit Shah, LA for the
appellant, it is the contention of the respondent that,
the payment was to be paid at Ludhiana. It is submitted

that the payment of the outstanding for which the suit
has been filed was not to be made at Ludhi ana but was to
be paid directly to the appell ant at Ahnedabad. As per
the arrangenment, 90% payment was to be made agai nst the
despat ched docunents through bank and 10% on receipt of
goods at destination or within one nonth fromthe date of
despatch of the goods whichever is earlier. Therefore,
the suit anmount cannot be for the payment to be nade
through bank but for the paynent to be nmde directly to
the appellant. The suit amount also includes the claim
for escal ation. Therefore, it goes wi thout saying that
the suit does not include the paynment to be made through
the Bank and therefore, that clause cannot be pressed
into service to contend that the paynent was to be nmade
at Ludhi ana.

7. M. Sunit Shah, LA for the appellant further
submts that, no cause of action has accrued to file the

suit at Ludhi ana. Hence, despite the clause, of
conditions as stated in Exh, 82, the said clause cannot
be relied wupon. It is a well settled position of |aw

that, parties can nmutually agree for the jurisdiction of
the Court, provided that, the Court has jurisdiction
Parties cannot agree for the jurisdiction of the Court

whi ch otherwi se does not have. In other words, by
agreement, jurisdiction cannot be conferred upon the
Court. The parties can also select the jurisdiction, if
two or nmore courts have jurisdiction. |In case of Hakan

Si ngh Vs. Ganmon (1) Ltd., reported in AIR 1971, SC 740
t he apex court has held as under: -

"It is not open for the parties by agreenent
to confer by their agreenent jurisdiction on a
court, which it does not posses under the
code. But, where, two courts or nore have



under the code of Civil Procedure jurisdiction
totry a suit or proceedings an agreement
between the parties that the di spute between
them shall be tried in one of such courts, is
not contrary to public policy such an
agreenment does not contravene Sec. 28 of the
Contract Act."
8. In the aforesaid circunstances, the Trial Court
ought to have exercised discretion in favour of the
appellant in view of the decision as discussed by the Trial
Court, it would be unfair to transfer the suit of year 1977
in the year of 2001, to the Court at Ludhiana. Lastly, it
was submitted by M. Sunit Shah, LA for the appellant
that, the conditions, of clause - 25, of Exh. 82, relied
upon by the respondent is vague. The said clause refers to

the State of Punjab and not Ludhiana City. It also does
not say that the jurisdiction of the Court at Ahnedabad is
t aken away. The word used are "will be referred to" and
not "shall be referred to". Therefore, the word "wll be

referred to" cannot be interpreted to oust the jurisdiction
of Court at Ahnedabad, but interpreted to the jurisdiction
of the Court situated in Punjab

9. Under the circunstances, M. Sunit Shah, LA for

the appellant wurged that this appeal be allowed and trial
Court's order to the effect that this Court has no
jurisdiction to entertain this suit and plaint be returned
to the plaintiff to make presentation bef ore t he
appropriate court be set aside and trial court be ordered
to proceed with the suit at the earliest as the matter is
of year 1977 and we are at the end of the year 2001

10. I have gone through the judgnent and decree passed

by the Learned Trial Court and the authority as discussed
in the said judgrment and decree. | am of the opinion that
the contract was concl uded at Ahnedabad and therefore, this
Court has jurisdiction to try the suit. Utimately, the
jurisdiction of the court is to be inferred fromthe
avernents made in the plaint and not from the witten
statement by the defendant. Sonetines, it so happens that,
looking to the averments nmde in the plaint, both the
courts have jurisdiction and in that circunstances, place
where the first suit is filed can be conferred with the
jurisdiction and subsequent suit if any filed by the other
party, at other place, is required to be stayed till the
di sposal of the first suit. By agreenent, parties to the
suit can confer jurisdiction, to one court and not one
State as a whole. In this case, jurisdictionis given to
Punj ab and not to Ludhiana Cty al one.

11. In view of the aforesaid situation, | amof the



opinion that the interference is required to be nade by
this Court allowing this appeal by setting aside the order
of the trial court dt. 30.7.1983, and further order to see
that the suit is disposed of expeditiously by the Trial

Court, in accordance wth law, after issuance of fresh
notice to the respondent/original defendants, at t he
earliest. Therefore, it is hereby directed that the
District Judge, Ahnedabad (Rural) shall place this Spl

Cvil Suit No. 96/ 77 before the appropriate Court with

direction to dispose it of as early as possible, preferably
bef ore the ensuing sumrer vacation

12. Therefore, office is directed to send the wit at
the earliest so that, the suit filed in the year 1977,

cones to an end at the wearliest. Accordingly, this AO
shal | stand di sposed off.

[ SHARAD D. DAVE, J]

snt./



