IN THE HIGH COURT OF JUDICATURE AT BILASPUR (C.G.)

We PoNO, SV}Cj OF 2001

BETWEEN

Mayank Mishra 8/o Shri G.S.Mishra, aged about
18 years, R/0 91 College Road,Choubey olony
Raipure

Abhishek Agrawal S/o S.N.Agrawal, aged about 18
years, R/o 328, samta Colony, Agrasen Re Rollers

(P) Ltd, Main Road; Raipur.

3e Rohit Agrawal s/o P.K.Agrawal, aged about 18 years
r/o 6 Shala Marg Choubey Colcny. Raipur.

PETITIONERS

AND ST ‘
The Chief Executive and secretary;? ‘:
council for the Indlan School Certificate /";\ o

Exam:ination. New Delhi.

The FPrincipal,
Raj Kumar College,

Raipur:
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z' COURT._OF CHHATTISGARH, BILASPUR '

SINGLE BENCHS Mro W.A, SHISHAK HON'BLE THE C.J.
WRIT PE‘I‘ITIGN N@,S’I?Z 200;

Mayank Mishra & Others

Vs
The Chief Executive & Secretary,Council
for the Indian School Certificate Exami«~
nation, New Delhi & another.
' =000~
Mr. Awadh Tripathi, learned counsel for petitioners,
Mr. Prashant Mishra, 1eémed counsel for respondents,

Mr. Manindra Shrivastava. learned counsel for
Interveners {( 22 students ).

Mr. P, Diwaka,r. learned counsel for Intex.veners
( 5 students ) and

Mr. Ashok Trivedhi, learned ceuns el fo: Interveners
{ 12 students ). -

ORAL ORDER
( Passed on 25/4/2001 )
The matter concerns re-examimation of Indian School
Certificate Examination for the year 2001 in respect of

some subjects and particularly dn resbéct of Rajkumar
College at Raipur.

2) While issuing notices on 18/4 2001, this Court
had passed the following interim orders

"Until further orders the examination
scheduled to be held from April 19th
to 27th shall mot be held and the time
table prepared im this regard shall
remain suspended and shall not be acted
upon. The respondents, however, are
given liberty to approach this Court
for modification, variation or vacation
of this interim order, if so advised”.

3) Returns have been filed, Learned counsel
representing the parties have been heard finally.
In view of the urgency of the matter, I propose

to dispose of the matter in the open Court now.
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4) Indian School Certificate Exsminations
were scheduled from Ist March to 3rd April. Exa-
minations were concluded, Thereaftei;; in respect
of Raj Kumar College, Raipur = respondent noe2.
re-examination of the same examination in respect
of some subjects came to be issueé by the _}Qum'aeil
for the Indian School Certificate Exsminations.

There are three writ Vpétitioners.

5) Mr, Awadh Tripathi, learned counsel for

tf:e petit}if‘oneirs suht;aits that 1f the allegation of
leakage éf certéi._n guestion papets is found to be
¢rue and 4f it became necesSatf that re-examination
should be ordered, it shouldhave been done in réspect
gf.all the pabers apd also in respéet of all the
cenﬁres thteugh out the country. Learned counsel
for the peﬁitiener further submits uthat vwhereas the
defeét; wasv s'a:ld to have been detected on 5th March
2001, the entire examination was allowed to be
conéluded upto the last date i.e., upto 3rd April
5001. It is the suhmissi?n of the learnmed counsel
for the petitioner thatiwie;tectien of some defect/
leakage in any or some of the question papers, the
examinations could have been stopped from Sth March
itself. - Apother submission of Mr. Tripathi, léarned
couhsel for the petitioner. is that as far as question
papers of Accounts subject;are concerned, new sets
of question papers were bi'éught from Delhi and the
earlier question papers were életely replaced and
examinations were held in reépect of rAcconnts papers,
The submission of the learned counsel for the
petii::ioner is that if swch was possible in respect of
Accounts papers why the same yard-stick should not
have been applied to other papers. It has also been
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further submitted by learned counsel for the petitioner

that since the petitioners have already. XXX done their

best, it is now not _poSsible for them to cohcentrate

to write the s ame exeminations in respect of some

papers., Aeccording to Mr. Tripathi, the entire exer-

‘cise of cancellation of 'thé vafer&aid ‘exémination} in

respect of some papers is uncalled for and it is in fact

arbitraty.

5) Mr,- Manindra Shrivastava, 1earned counsel for

Interveney supporting the case of the writ petitioneg

suhmits that thpugh the examinations as such can be
held under _certéj.n ci rcumstémes ‘inasmach as such power
is _vested in the Council, sccording to him!theré are
’no sufficient maﬁerials j uétj:f’ying cancellation of

examination in respect of some papers and ordering

fresh examinatiohs in respect of those papers. Mr, Manin-

dra sh}.'ivastéva further submits that in fact no pmpér

dnquiry as such has been conducted by the Competent
Authority., It is submitted that there is no 'cénclusive
£finding by the Competent Authority to the effect that

leakage took place in respect of some question papers
while in custody of respondent no.2. According to
Mr. Shrivastav’a; learned }céuﬁsel for the Intervenerg
it cannot be clearly ascertained as to whe »really
conducted the inquiry. and what specific find;ng has

peen recorded by such E,nquiry Committee. According

t0 ur. Shrivastava, :lf' 'enquix.yv report as sueh has ‘been
produced before this Ceurt, the same could have been
perused for the satisfaction of this Court, but such
is not possible inasmuch no report has been placed
before the Court. It isﬁurther snbmiss:l.on of Mr.
Shrivastava that since something abnormal was said

ood
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to have been detected as early as on 5th March
2001, a full enguiry eogld have been made even
beer_e thé completion of' ﬁhe examinatiens which
came to an end on 3rd April 2001. Learned counsel

has straneously submitted that there is no any”

finding that there was 'leakage in respect of some

of the question papers, At this stage, however,

I may also hasten to ,s;ay to the credivt of Mr. Shri-
vastava that in all fa_:lmess learned counsel, however,
is of the view that everything was not well in the

entire situation,

6) ~ Mr, P, Diwakar while representing five students

as Interver;‘s“ :ag;lﬁsa. that when something abmmal is

detected, the Competent Authority i.e., the Council
has to take action ceemed fit by it inasmuch : as such

pover is clearly vested with the respondent no,l =

Counci 1 °

7) At this stage, I can understand that all the
1éamed counsel representing the parties are very much
diéturbed inasmuch as the interest and the future of
the students of this College particularly XIIth Class

wamimav. Care likely to be affected adversely if
R /ka\/?
~the matter is not decided righttway. Mr. Diwakar has -

produced a time teble of verious important competitive

' eXaminations to be ¢ondueted by various Authorities

in which the students/ examinees would like to appear.
Time-table of var:léus examinations are stated to have
been made commencing £rom Gth May 2001 to 23/6/ 2001,
In this regard Mr. Diwakar suhmits that the students

may be allowed to take their re-examinations immediately
so that they will also be able to appear in all other
important examinations as stated @bove, Mr., Diwakar

Y-
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further submits that if re-examinations are to be
held, the petitioners cannot take_grie_vancé that

| in such event they shall suffer irreparable loss

inasmuch as like all other students they would have

a right to write the same e,xéninatien. At this stage,

another fact may be reconieé. The reeexamination
sought to be made is in respect vof all other subjects

except English Papers 1 & 2; Physics Paper 2 (Prac-~

tical) and Accounts papers.

8) . Mr, Ashok Trivedi appearing on behalf of
12 students (interveners) su&nits that there is no
necessity of“‘re-acamihation of the practical side in
respect of all other subjects as the same has been
done in respect of Ehysiéé Paper 2, It is, therefcre.
the submission of Mr, Trivedi that if at all reeexami-
natj.on is to be ordered it ought to have been only

in respect of remaining theory papers., Another sub-
mission of M'r.. Trivedi ‘i_s f:his that whereas on the
face of para 3 of the letter written by the Principal
of the College to respondent né.*l. it clearly appears
that the leakage or séme abnormality was found only

in respect of exam:lnations which cemggnced from

13th March 2001, all the 5@}3@%@ ORI M
except English papera 1& 2 Physies Paper 2 and Accounts

papers have been excluded in the re-examination schedule®s

9} - Regulations and Syllabuses of March 2001\
has been placed before me. The power of re-examination

in regulation ‘J' is to the following effects

“The Chief Executive and Secretary of
the Council shall have the power to
hold a re-examination or an additiomal
examination, if he is satisfied that
such a re-examination or additional
examination is necessary".

oeb
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10; Mr. B:I.wakar. learned counsel fo:: Interveners

draws my attentien to Regulatien 12 which is to the
fellewing effects

*If the Awarding Committee is satisfied
that the use of dishenest means in a
paper or papers has been widespread at

a centre, the Awarding Committee reserves
the right to cancel the results cof all
candidates of that centre in the paper
or papers concerned, or in the entire
examination at the centre if several
papers are involved*.

He submits that in the event, this cQurt

holds that re-examination is not warranted and

thaﬁf wsx the results of the earlier examinations

shauld be Edeclared. the Autho’f/i/ty can very well take

At

recourse to this pmvision\jg/ swch event the loss of

the students will indeed be irmmbl@e

11} Mr, Prashant Mishra, leammed counsel, who

Tepresents respondents, has produced some documents.

One document is a statement of fadt submitted to the
Deputy Secretary, Council for I.S.C.E on 16/3/2001

" by one P.Nichols, the Supervising B:ami,nei‘. The

relevant portion of the statement i&s as follms:

® 1) that on 12/3/2001, at the end of
the ICS Ex.2001, while making arrange~
ment of Ex, for the next morning, 1 no-
ticed a horizontal cut along the strip
near the bbttom edge of the Q.pkt, of
Bio~I, Immediately I showed the same
to the Principal Mr.J.B.Singh Sir &
Mr.,S.S. Adhikaris, They both insisted
me to check other pkts. On a thorough
check of the Pkts, we found that most
of the Pkts had the similar cut line,

This detection was communicated
to Mr., X.Pinto, who directed Mr.J.B,
Singh Sir to convey the same to Mr.Fanthome.

i1i) that having received the instruc-
tion by Mr. Fanthome, the next morning -
that is on 13th instt. I camplied with
the instruction passed on to me by Mr,
J.B, Singh. The Q.Pkt was cut along the
sides and duly packed, sealed & posted
through the speed post the same day.

Y



1ii) that next day on 15th March,
Madam R, Wilson handed over a new Pkt ‘
of Accounts of ISC-12 to replace the one
in my possession and took back the same,
The exams-proceeded with the new set of
Q.P, of Accounts,

‘07,.

iv) that on 16th I was called on
earlier and Madem Wilson asked me to open
the almirah and checked the Phy.2 Q.Fkte
She okayed it and instructed me to conduct
the exam,

v) that after Phy.2 exams got over,
she again asked me to show the Q.Fkt, of
Fhy.l which 1s scheduled to take place on.
19th instt., and further asked me to cut
open the pkt, in the similar fashien that
I had done for Bio~2, She replaced the
packing with the new ones and handed over
to me to keep in the safe custody®.

11-a) Another dOéuinent is a letter dated 16/ 2091
suhmitted to the C’hief E:xeeutive and s«ecretary, Ceuncil

for Indian Scheol (‘artificate kaminatieas. In this

1etter certain events relatzng tc the examiuatiens and
some suspicion that had arisen in regatd to gquestion
papers have been described, The Principal also stated
some of the steps he ﬁad taken and the information he
hed furnished to Mr. Xsvier Pinté.- In para 7 of the
letter of the Pnncipal, ameng other things it was
further stated "no tampering was noticed in any of t.he
papers peztaining to I.C.S.E. Examinations but to our
surprise we noticed similar euts in the most of the
packets containing the I.5.C. Ex&ninatieﬂs".

12)  Mr, Praghant Mishra, learnmed counsel for the
respondents submits that so far as temparing with
the questicn papers relating to xnt.h c.‘laas Examina-
tiens, ',this should be tal;en to be a definite finding.

| ' o8
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13) Apother document is dated 30/3/2001, This
is a letter addressed to the Chief Executive and
Secretary of the Council. Relevant portions are
from paras 1 to 8 and the same have been attractéd

as follouss

® 1. ©On the basis of certain reports

. received by me alleging tampering
and leakage of 1ISC (12) Question
paper packets at the Rajkumar
College, Raipur, I visited the
College on 15-16 Marchg :

2 1 found that the allegations were
correct and that the packets con-
taining the qguestion papers had been
epened and resealed;

3. I presented a report om @y investiga-
tions and findings to the Special
Committee on Examinations of the
Council:

4, The Special Committee on Examinations
of the Council examined the entire
matter including the letter from the
Principal, Rajkumar College, dated
16 March (copy enclosed)s :

5, The Special Committee on Eb:amiaations
decided to cancel the ISC (12) March
2001 Examination of the candidates of
the Rajkumar College as detailed in
my letter to the Principal, Rajkumar
College (copy encl@sed) H

6. The fact that this case of leakage
and tampering took place while the
Question Papers were in the custody
of the Rajkumar College is & matter
of serious concerng

7. You may “therefore want to enguire as
to hoew this happened, so that the goai
name of the College 1s not tarnished;&

8. The Council fer the Indian School
Certificate Examinations will intimate
to you in due of course of time its
decision regarding the continuation
of examination centre at the Raj kumar
Cellege" .

13-A On the same day, i.e., 30/3/2001, the said
Deputy Secreﬁary - Rita Wilson addressed a letter
to the Pdneipal regarding cancellation of ISC(12)

March 2001 Examinatidn at Centre No.B /8191 in the

s e®
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Rajkumar College, Raipur. Relevant portion

of the said letter is as followss

A Special Committee on Examinations met
~and after due deliberatien, cencluded that-

a) The ISC Examination at the Rajkumar
College, Raipur, has been seriously
compromised through tampering of the
Question Paper Packets that show clear
signs of being opened and being redealed
except Physics Paper—2.

b) The Rajkumar College 1SC Examination
- stands cancelled except English Papers
1 & 2, Accounts and FPhysics Paper 2 for
the following reasonss

* A fresh Accounts paper was givem on the
spot on 15 March. -

* The packet containing Physics Paper 2
did not show any signs of ta_mpering.

* On 5th March the Superviging Examiner

: informed the Principal that the arrange-
ment of the Uuestion Paper Packets in
the cupboard had been disturbed. This
was after English Papers 1 & 2 had been
held.

c) 18C (12} Re-Examination will be held
. for the cendidates of the Rajkumar
College from 19 to 27 April, 2001,

d) The expenses incurred on holding this
Re-Bxamination will be borne by the
Rajkumar College"

14) Obvicusly, the power/of

Caouncil to order fresh examinetiens in certain
situati@n er cimmnstance, is not dispt.ied at the
Bar. In ether words, acexcise of power to conduct
re-a:agxination in certain eircumstance is clearly

envisaged under aforesaid regulation.

15) Though Mr. Shrivastava has argued vehemently
that ipguiry said to have been done is not ‘suffieient
and no proper inquiry as such has been made, on
careful peﬁmsal of the two documents namely dated
30/3/2001 addressed to the Chief Exetutive & Seéretary
in which the circunstanées have been cleadf stated

'by the Deputy Secretary about the enguiry made by

0el0
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the Competent Authority and secondly the other letter
dated 30/3/2001 regarding cancellation of the examina~
tion, I am of the view that if re-estamination is not
allowed what would be at stake is credibility of the
Competent Authority that can conduct the examination..
In my view, this will far outweigh any other considera-
tion including the inconveniences that are likely to be
faced by the students in the event of re-examinations
peing conducted, In other words, it will noﬁ be fair
and reasonable for this Court to inteffére with the
prima~facie finding and sﬁbsequent decisien taken on
the basis of such enquiry. I am also further of the
view that in view of the very:many important competitive
exeminations that have been scheduled as I have stated
cbove, the students of this ¢ollegé are also preparing
their lessons, .I am also inclined to think that becéuse
of the order of re-examination the students are now
preparing their lessons. It is not a caéé whérein
certain students of this College have been singled out
in‘the present exercise, 1f that be so, the entire
exefcise of the Competent Authority appears to me to be
fair and just. | |

16) It is open to the Competent Authority to
enqguire into thé guestion of leakage/tampering with
the question papers and to punish the guilty according

to law.

17) In the result, in the premises aforesaid this
petition'is dismissed, I pass no order as to costs,

Interim order passed earlier shall stand vacated.

- Sd/-
Chief Justice S

 25/4/2001



