A L UL P P P P P A RO e e s s s

AL »x-um,Le.,-\,

N\a‘c.r\.ny‘

R A T O W

PETITIONERS 1. Raj Rumar CollegelSociety,ef
[ Yo a Society registered under
A ' the provisions of Socieéties
-Registrikaran Aet, 1860 and - -
' having deemed reglstratlon”:
under. the prov151ons of &
' M.P. Societies Reglstrlkaran
-Adhlnlyam, 19?3 - through.’
Citd Secretary, College Ward
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Ashok Singhania, S/o. Shri:
. Virdichand- Slnghanla, aged
' about ¥5 years, Managing
Partner . M/s. Avinash -
Builders, a partnership .
 firm registered under the ,
‘Indian Partnership fAct) 5
.1932, resident of G.E. Roadjeff
'fRalpur (M P.} o SR
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_State of Madhya Pradesh
-Through Secretary,

_ Urban Admlnlstratlon

"Development Department,
Vallabh Bhawan, - Bhopal
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Collector,
Raipur (M.P.)

Joint Director, Town -&'
Country Planning, Ralpur
(M.P.) S

Municipal Corporation Raipur,
a. body incroprated . under -
Section 5 of  the M.P.
Munlclpal Corporatlon Act
1956, having its OfflCZJ;_f
G. E Road Ralpur (M PS) o
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HIGH COURT OF CHHATTISGARH : | BILASPUR

WRIT PETITION NO. 4562/2000

Raj Kumar College Society and Another
- - Versus -

State of Madhya Pradesh (Now Chhattisgarh)

And Others.

ORDER
Per Hon’ble R.S.Garg,J. :
By this petition Under Article 226 of the

Constitution of India the petitioners seek to <challenge

" the correctness, Validity and propriety of the Order dated

06.05.2000. P/19) passed by the Ministry of

Admihistration and

{Annexiure-

Development

Urban Department,

cancelling the building permission No.398, dated 27.06.98.

on the ground that the order passed by the State Government

is contrary to law and is also bad on the factual

foundation. The order - Annexure- P/19 has been issued by
the State Government in exercise of Powers under Section

299-A of the M.P. Municipal Corporation Act, 1956.

2. Thé facts necessary for the disposal of the

i

petitioh’ are that the petitioner No.l Raj Kumar College@ff‘

as alleged was founded at Jabalpur in 1882 an@ was_l@teﬁr'

‘ shifted to- Raipur at its present site in §1894:“*A

.r;ﬂﬂﬂﬂfdd*'”‘ﬂ
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registered indenture of lease dated 24.10.1964 . the State

. Government leased out an area -ad-measuring 54,06,612 Sqg.

Ft. of nazul land situate at West Civi} Station, G.E.
Rqad, .within the limits of Municipal Cofporation, Raipur
for a term of 30 years, commencing from 24.10.64. The
lease was later on renewed and isr effective upto
31.3.2022. The details of the demised prémises are
mentioned in paragraph 5.2 of the petition and have not
been disputed by the respondents. Accérding to the
petitioners, in March 1853 memor;hdunl of association and
rules and regulation of Petitioner Society were amended for
the second timé by which Hén’ble Governors of Madhya
Pradesh, Orlissa and Bihar were made Patrons of the:Society
and the President of India as Patron—-in-chief. According
to the petitioners, it has almost 800 stuiénts studying in
the said dollege/ .School. Thg school%'géfiliated to the
Central Board-of Sédondary Education. They submit that the
Government of India so also ?he State Government due to
finanéial constraints have drastically reduced their

contribution for education and the State Government has

advised the educational institutions to devise ways and

means to generate their own funds for carrying out their

further developmental activities in the institution.

3. - The premises which have been leased out in favour
of the petitioners on the northern side abuts national
high-way No.6, popularly known as Great Eastern

Road (G.E.Road) and passes through the middle of the city of




5

.

Raipur. According to the petitioners for the past several
yvears the petitioner No.l was fécing acuté broblems of
encroachment over the demised land abgtting on. the
GﬁE.Road,- the recurring encroachment became  regular
nuisance and the same was alsc posing a potential threat to
the peace and tranquility- of the hostel rﬁn and managed by
the petitioner No.l Society in which according to the
petitioner No.l almost about 500 students have been
boarded. The society took a decision to construct
permanent shops all along the noréhern boundary wall facing
G.E.Road and covering approximately an area of 20,000 B8q.
Ft. The Societf by a résolution dated 30 June, 1994 gave
powers to its Managing Committee to confrol and administer
the property movable and immovable of the Society'tqlraise
funds, acquire and sell the property to hold interest for
the Society. This resolution was approved by the Registrar
of Eirms and Societies, Bhopal. The Managing Committee
thereafter tock-up the project foﬁ construction of the’
shops/ shepping complex on the strip of the land facing
G.E. Road admeasuring 40 x 1120 Ft. on the eastern side of
the northern gate and 40 x 960 Ft. on the western side of
the géte and invited tenders from the builders and
contractors to undertake the project.

4). Adcording' to the petitioners M/s  Avinash
Builders;- kﬁaipur' represented by Ashok Singhania-
pefitioner No. 2 agreed to the terms and conditions of the

petitioner society, ﬁherefore,. the Scociety approved the

—

offers .of M/s Avinash Builders - Petitioner No. 2~ anq‘one

e
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'M/s Jitendra Properties to develop both the strips of the

land and to pay premium of Rs. 12,00,000/~ each and also to
pay annual lease money of Rs.6,00,000/- after completion of
the éomplex. The petitioners submit that after some time
M/s Jitendra Properties backed out of the agreement,
therefore, M/s Avinash builders were requested to take-up
the Aproject left by M/s Jitendra Properties, who in his.
turn accepted the proposal and égreed to pay premium of Rs.
24,00,000/~- and annual lease money of Rs.12,00,000/-. The
petitioners say and submit that?in accordance with Section
29 of the M.P.Nagar Tatha Gram Nivesh Adhiniyam,1973, they
made an appliéation to the Joint Director, for grant of
permission to develop the land. The Joint Director, ,Towp
and Country Planning, vide brder dated 30.1.96.5 Annexure-
P/4 was pleased to grant permission subject to terms énd
conditioﬁé mentioned in the said order.

3). Being aggrieved by the conditioné imposed in the
said order the petitioneré filed a revision petition under
Section 32 of the Adhiniyam; The State Government vide its
Order dated 26.3.97. set aside the order dated 30.1.96.
passed by the Joint Director and requiredthe petitioners to
make a fresh application in accordance with Section 29 of
the Act. In'acéordance with the liberty‘given by the State

Government the petitioners made yet another application to

-the Joint Director for according permission. The

Additional Collector after obtaining reports from different

+
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on 27.10.97. The Joint Director, Town & Couhtry Planning,
Raipur after reconsidering the entire matter afresh, vide

his order dated 23.1.98.{Annexure-P/7) accorded permissidn

to the petitioners to develop the land subject to terms and

conditions mentioned in the order. Subsequent,to‘that the
petitioners . made an~ application to the Muniéipal
Corporation,Raipur. Municipal Corporation, Raipur vide its
permission No.398, dated 6.6.98. (Annezure- P/8) allowed

the construction.

6). | The petitioners were permittéd to raise height of
the building upte 22 feet. The petitioners thereafter,
proéeeded with the work. The petitioners say and,Submiﬁ
that the land on which proposed  shops were to be
constructed, was_undulatea'and had number of ditches. The
land was étleast .about.7,or‘8 feét beiow the road level,
thefefore; pillaré were efectéd in drder.to bring the level
of the construction to the height. bf the road. The
petitioners thought changes in the proposed construction
as sanctioned by the Mupicipal Corporétion, have become
inevitable. - The petitioner No.l on 15.4.99. submitted an
appliéation to the Commissioner, MUniéipal,Corporation, for
proposed changes in the height of the ground floor from 12
Ft. to 16.5 Ft.. According to them, a co?y §f the
application ( Anﬁexure—P/Q) was received by the'Corpo:ation ; 

on 19.4.99., but the Municipal Corporation did not ccnvéy

its refusal to the proposed modification .Qithin_?

statutory period of 30 days as provided under SUbeéG
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(3) of Section 295 of the M.P.Municipal Corporatign Act,
therefore, the petitioners taking benefit of the statutory
fiction of deemed permission proceeded further with the
coﬁstruction. According to them, the petitioners had
deemed sanction in their favour w.e.f. 18.05.99. in view of
the Section 295(3) of the Act. According to them, the
respondent/Corporation served them with a communication
dated 6.8.99. (Annexure- P/10) beyond the prescribed
statutory period of 30 days informing the petitioners that
the revised plan submitted by %hem could not be sanctioned.
Accordiﬁgrto_the petitioners, Annexure- P/10 1issued by the
respondent/Corporation was null and wvoid. The pétitioners
further say that they were served with a noticé dated
15.6.99. (Annexure- P/11l) purporting to have been issued
under Section 293 and 307 of the Municipal Corporation
Act,1956 by which an objection.was raised with regard to
construction of Mezzanine floor at the height .of about 9
Ft. from the ground floor. The petitioners were required.
to steop the constructien work. =  According to the
petitioﬁers, under the legal advise thev continued with the
ﬁork on the basis of deemed sanction. Vide éénexure— p/12,
waere
notice dated 13.8.99. the petitionersx required to comply
with Annexure-P/11. The petitioners in their turn Vide
Aﬁnexure—P/lB sent reply to the Corporation Authorities
that the consfruction was being carried out in accordance

with the sanctioned plan and they were not committing any

violation. Vide Annexures P/14 tec P/16, notices dated

29.9.99, 15.9.99 and 3.1.2000. were again issued to the

-
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:petitioners. 'According to the petitioners the notices were

unnecessarily interfering with their right to construct
because by that time the petitioners had made huge
invesfment of about Rs.60,00,000/~ towards the construction
of building. The petitioners submit that the State
Government in exercise of its powers vested in it qnder
Section 421 of the M.P.Municipal Corporation Act, issued a
notice dated 4.2.2000. (Annexure~ P/17) to show-cause as to
why the building permission No.398 be not recalled or
cancelled. From Annexure—-P/lTTthch has also been filed
by respondent No.4 as Annexure—- R-4{(2), it would appear
that the notiée was issued under Section 299-A of the
Corporation Act. The petitioners submit that they submitted
their reply vide Annexure- P/18 and informed the Stafe
Government that'they did not maké any illegal construction.
The construction was in accofdance with the sanction and
deemed sanction and as they have not made any illegal
construction; sanction could not be recalled or cancelled.
According to the petitioners, they had informed the State
Government that they have not made any illegal construction
in.thé marginal open space { MOS } nor they had constructed
the lbasement. According to  the petitioﬂers the
construction was in accordance with law and therefore,
there was no good reason for the State Government to recall

the order, but, however, the State Government vide its

‘order dated 6.5.2000. { Annexure- P/19) cancelled. the

earlier sanction and directed the Municipal Corporation to

take action in accordance with law. The petitioners submit

.
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that the order passed by the State Government and

subsequent action taken by the Municipal Corporation are
bad, illegal and contrary to law, therefore,. the order
passed by the State Government and all consequent actions
taken by the other authorities deserve to be guashed. The
petitioners further submit that on 14.1.2000. they made an

application to the Joint Director, Town & Country Planning,
Raipur, that the land use be changed from educational to
commercial. According to them vide Annexure-P/22, the
Joint Director made recommendé%ions in ‘favour of the
petitioners and submitted to the Director that the land use
may be changea in relation to part of the land from
educational to commercial. The petitioners élso submit
that the State Government in accordance with the
application of the petitioners and the recommendations of

the Joint Director/Director published its intention in two

' news papers on 16™ September and 17" September, 2000, but

within the period specified no objections were- received,
therefore, vide notification Np. F-3-14%-32-2000, dated
17.10.2000, published in Gazette, dated 20.10.2000. the
State Government changed the land uée of land Nos.é?, 30
and 3i, total area lof 80,000 S5g. Ft. from *public and
demi-public  (education)” to commercial parking etc. They
submit that if the land use has already been changed from
educational to coﬁmercial, at this stage ther respondents

cannot be allowed to say that the construction of shdps was

contrary to the provisions of law. The petitioners also

submit that if the area has now become commercial, the
SRR ihihand SN

e
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State Government or Muniéipal Corporation cannot be
allowed to say that the sanction was given for construction
of small shops and as the petitioners have constructed 60
shops, the petitioners have violated the spirit of the
order passed by the Joint Director, Town & Country

Planning.

7). The respondent- Nos.l and 2 have filed their
separate returns, but virtually have raised identical
pleadings. = According to théée responaents, permission
granted by the Municipal Corporation was wrong, illegal,
improper and Fmas against. the order of the permission of
Housing | and Environment Department dated 23.6.97.
According to_these respondents, the Joint Direcﬁor, Town &
Country Planning granted Iperﬁission to the )petitioners
subject to bertaih conditions, the petitioners could raise
the construction in accordance ﬁith the said permission
only. They further submit that the petitioners were never
accorded permission for construction of 60 shops (Shopping
complex ) nor they were granted permission for construction
of residential units. According to these respondents,
permission granted by the Municipal Corporation was running -
contrary to Annexure R-1 (3}). It is also submitted by

these respondents that only 12 shops could be raised by the

petitioners in accordance with the. Annexure- P/6. It is
- further -submitted by them that the Government was
Competent to take action under Section 299-A of the

Municipal Corporation Act. These respondents alsc subnit

.
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that the permission granted by the Municipal Corporatiocn

was cancelled Dbecause the petitioners violated the lease

conditions by converting/developing the lease hold property

for commercial purposes. Denying the grounds, they have

prayed for dismissal of the petition.

8). The respondent No.3 did not propose to file any
return.
2. The respondent No.4 - Municipal Corporation filed

its separate return. In its return, it has submitted that
the réspondent No.1l was Justified in <cancelling the

building permission. According to them, they had_submitted

their comments before the State Government. They also

submit that  the petitioners were raising illegal

constructions, were constructing the basement, had

 “_constructed, mezzanine floor and did not leave three and

half feet marginal open space on either side of the shop,
therefore, aﬂ%ﬁ the Corporation issued notices to the
petitioners and the State .Government was Jjustified in
canceliing the building permission. It is alsc submitted
by thém that they received the petitioners' application
dated 15.4.99, and have vrightly rejected the same on
6.9.99. According to them, the petitioners_ have not

challenged the order dated 6.%.99., therefore, they cannot

be allowedito say that there was a deemed sanction in their

favour and the petiticners were entitled to proceed with

the construction. ' It 1s also submitted by them that in

-
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accordance with Annexure- P/19 they have to take steps and

they are not acting illegally.

103. Shri Alok Aradhe, learned counsel for the
petitiocners submits that the State Government is
unjustified in saying- that only 12 shops were to be
constructed. According te him, the Cellector in Annexure-
P/ recommended construction of 12 shops, but the Joint
DPirector, Town & Country Planning,did not restrict the
construction to 12 shops onlyf‘ ,According' to him, from
Annexure-P/7 it would clearly appear that no such condition

was imposed.

11). Shri Ranbir Singh, learned counsel for the State,

on the other hand submitted that only 12 shops were to be

_constructéd.

iz2). Annexure~-P/7 dated 23.1.98.1s the sanction
accorded by the Joint Director, Town & Country Planning, it
says that 20,000 8g. Ft. of land of Block No.27, 30 and 31
of Plot No.8.22 admeasuring 540612.Sq. Ft. is permitted to
be developed in accordance with Section 30{3) of the M.P.
Nagar Tatha Gram Nivesh Adhiniyam,1973 read with Rule 27 of
the M.P. Bhoomi Vikas Niyam, 1984, the Jcoint Director

imposed as many as 12 conditions in the saild order, but no-

. where said that only 12 shops were to be constructed.

W

-
1

Undisputedly, the order Annexure-P/7 %£% still stands and

the State Government or any autherity has not recalled or
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revised the said order. The conditions say that the shops
would be constructed in accordance with M.P. Bhoomi Vikas
Niyam, 1984; without offending the‘archeological beauty of
the building. It imposed certain conditions that what would
be distance from the center of the main road, mailntenance
of parking and corrideor in front of the shops, trees.wOuld
not be fell, the petitioners would be required to obtain
sanction or permission from thg competent authority before
raising construction and the said sanction would be valid
for a period of 3 years, but éﬁ an application it may be

extended to a total period of 5 years.

13). After going through the entire order (Annexure-
P/7), I am unable to find that the Joint Director accorded

permission or sanction only for 12 shops. In fact, the

Joint Director, .Town & Country Planning, Raipur allowed

development of 20,000 Sg. Ft. Of land .and permitted
construction of the shops and residential purposes.

14). Shri Manindra Shrivastava, learned counsel for
respondent No.4 submitted .that in accordance with the
sanctioned map three and half feet land was to be kept Open
as the marginal open space meaning thereby that between two
shops atleast 7 feet land was to be kept open. Referring
te the sanctioned map; he submits that the petitiocners
without leaviﬁg the said marginal open space covered the
area of'marginal open space and as such they have raised

illegal construction.



o

-13 -

15). Shri Alck Aradhe, learned counsel for the
petitioners submits that a perusal of the map along with
the conditions appended on the back of__ the map would show
that three and half feet or seven feet marginal open space
was not to be left open between two shops. He submits that
a perusal of the map, design and. elevation would show that

no marginal open space between two shops was to be left

open.

16). I have gone througg‘ the original map which was
produced by the Corporation at the time of final hearing
and the conditions appended with Annexure-é/S. The
condition Nos. 1 to 16 appended to sanctioned map do no-
whére sa;y that on either si.de of the shops three and half
feet land was to be kept .open and/or between two shops a

distance of 7 feet was to be maintained.

17). Shri K.P.Bajpai, Officer-in-Charge, for

respondent No.4, who alsc happens to be Town Planner was

_present in the Court at the time of hearing. Placing

strbng reliance upon the’_ sanctiocned map, the Town Planner
Mr.K.P.’Bajpai made a submission before this Court that the
block was to be constructed in a fashion and design that
three and half feet open place was left on either side of
the block. According to him, between two blocks, anlopen
place 6f 7 feet was to be made available becausé Eetween
two blocks three and half feet distance from each block was

to be left open. He submitted before the :Court that the




construction was contrary to the sanctioned map.

Tl | | \*

conditioﬁs under which map was sanctioned are fypéd on tﬁé
back of the sanctiénéd map. He made a statement béfore the'
Court that in the said typed matter _this particula;
condition of leaving three and half feet open place from

the side of the block was mentioned.

i8). I went through the. said conditions and to my
surprise I found that there was no such condition impgsed.
I gave the original document to Mr. Bajpéi, who after going.
through these documents says %ﬁat on the back  of thé

sanctioned map, no such condition has been imposed . The”

" Town Planner admits' before this Court that when the

construction was going on, he himself inépected the spot.
According to him, he found that the construction was
contrary to the sanctioned map because he did not find 7
feet open place between two blocks but he did not issue any
notice -to the petitioner or the builder "that the
construction was being raised contrary to the sanctioned
map. The wan Planner Mr.Bajpai admits in presence of his
counsel that when the construction was going on, number of
personé inspeated the constructions but not even a single
officér ever repérted'to the Corporation that the required;-*
7 feet open place was not left between two blocks and.pﬁ:
notice was ever issued on any such repdft. by phé

Corporation to the petitioner or the builder that-iﬁh




Sy

—15—

18). On being asked that if the sanctioned map dOeS
not show that open place of three and half feet was to be
left on either side of every block making an'open place of
7 feet between two blocks and on inspection it was so found
that no open pléce was left, why the notices were not
issued, thé Town Planner, Mr. Bajpai.through his counsel
says that specifically such notices were not issued but the
notices saying that the construction was illegal were
issued.

I pointedly asked that in a case where the open

place was not left why the coﬁstruction was allowed to

. continue, neither the counsel nor Mr.Bajpai said anything.

When I asked that why it should not be presumed on strength
of the map and the conditions appended on the back of the
map that no such open place was to be left, learned COﬁnsel
said that a fair reading of the map would Shpw.that open
place'of three énd.half feet on either side of block was to

be left making it total 7 feet between two blocks.

20). After going through the map and the conditicns
appended on the back of the sancticned map, I am unable to

held tﬁat the petitioners were required to leave three and

half feet marginal open space on either side of the shop or

required to maintain distance of 7 feet between two shops.
The argument raised by learned counsel for the respondent

No.4 deserves to and is accordingly rejected.

21y . Shri Manindra Shrivastava,learned_cQuﬂsel for'the_,7: 

Corporation submitted that contrary to the,éanétionedjplénf-




the petiticners raised construction of basement below the
ground floor and as the basement was not allowed to be

constructed, total construction is contrary to the plans.

22). Shri Alck - Rradhe,learned counsel for the
petitioners countering the argument submitted that the
ground was undulated; there wére big ditches and the level
of the ground was about 3 to 7 feet below the rﬁad level,
therefore, after going furthéfAexcavation the.pillars were
raised. -The petiticners thought that if the basements are
cohstructed rit would raise some revenue for them, but
immediately'. after the objection was raised by the
Corporation they did not construct .the basements and
covered the entire area from fhe side walls and thereafter
put thezfloor of ground flocor on thé columns. According to
him, the area underneath the floor or ground floor 1is
hollow and néne'have any access to it. He fufther subﬁits
that as the area was left as 1t is it cannot be used and
utilized as a basement. According to him underneath no
flodring has been done, no propér walls have been raised,
no‘water proofing has been done and as there is no accéss

to the said hollow area it cannot be termed as a basement.

23). It is to be noted that in accordance with the
directions of this Court parties were required to file

their affidavits and photographs. The petitioners in

accordance with the directions have filed photographs and'
:M .
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admitted that there 1is no approach to the hollow area and
unless the side walls or the floor of the ground floor-is
demolished, the vacant area cannot be used or utilized as a
baseﬁent. =They, however, submit that if the petitioners
under—take to fill this hollow area, the Corporation would

have no objection.

25). In the opinion of this Court when the basements

"are not in existence but the columns have been raised from

the depth of 6 or 7 feet and'thé surrounding area has been

simply covered by walls to avoid any accidents, it would be

- too-much to say that the basements are in existence. The

respondent/ Corporation shall always be free to take action
against the Eetltloner or the occupants of the shops if
L2

they convertgﬁ the hollow area intc a basement.

éG}. Shri Alck Aradhe, learned counsel for the
?etitioners submitted tha£ they made an applicatidn.to the
Corporation on 15.4.99. and as the application was not
rejected within the statutory pericd of 30 days, the
petitibners were Jjustified in assuming thét they had the

deemed sanction.

27). Shri Manindra Shrivastava, learned counsel for-

respondent No.4 submits that in a case where an application

for erection or re-erection is submitted and no orders are

passed on the application within the period pf 30_-daysgﬂ i

then .in accordance with Section 295(3) of tﬂe, Municipal

L
.l\
Y,
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Corporation Act, the parties making an application may

presume that there would a deemed sanction and it may

proceed with the work. He further submits that in a case

where. a party makes an application for erection or re-
erection and without awaiting any orders from the
Corporation, proceeds with the construction, then in a case
like such construction would be illegal._ According to him,
in the present matter the Corporation had issued notices to
the petitioners to stop constructioh, therefore, deeming

fiction would not come into operation.

28). Section 295 (3) of the Municipal Corporatién Act

reads as under :-

‘\ “Notwithstanding : anything
contained in sub-section (2)but subject to
the, provisions of sub-section -(10} of
section 291 if the Commissioner within
thirty days of the receipt from any person
of a valid notice of such person’s intention
to erect or re-erect a building, or within
sixty days of such receipt if the notice
relates to a building on the same or part of
the same site on which sanction for the
erection of a building has béen refused
within the previous twelve months, neglects
or omité to pass orders sanctioning .ﬁr

refusing to sanction such erection or re-

erection, such erection or re-erection,
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shall, unless the land on which it is
proposed to erect or re-erect such building
belongs to or vests in the Cerporation , be
deemed to have been sanctioned, except in so
far as it may contravene any (rule) or bye-

law or- any town-planning scheme sanctioned

under this Act or any other enactment for -

the time being in férce.

Provided that if an order granting
or refusing suc%‘sanction is suspended under
Section 421 the period specified by this
sub-section shall commence to rgn afresh
from the date of communication of final
orders under the said sancti@n by the

Government.”

A fair perusal of the Section 295 {3} would make it clear
that if the sanction is not refused within the statﬁtory
periocd, then the plan shall be deemed to have been

sanctioned.

29). Unfortunately, the original records which were

precduced before me do not contain any notices that in

anticipation of the sanction the petitioners waze proceeded
with the work. In fact Vagﬁe notices were issued to the

'petitiohers that the construction was illegal. The

Corporation did never issue any notice to the petitioners
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_controlled by Section 307 so far as it relates to deeme
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that during the pendency Of his application for further

sanction he was proceeding with the construction.

30}). It is to be seen from the records available-in
this file and the original records maintained by thé
Corporation that notices were iésued..toﬂ the petitioners,
but not even a single notice said thaf' without awaiting
final orders from the Corporation the petitioners were
procéeding with the construction. There is nothing on
record to show or suggest Ehat Ibefofe expiry of the
statutory period of 30 days, the petitioners raised any
construction.r The petitioners’ contention- that they

started construction after 30 days has to be accepted.

31). - Shri Manindra Shrivastva,learned counsel for the
respondent No.4, submitted at this stage that as the

Corporation issued a notice under Section 307 of the

Municipal Corporation Act, the petitioners could not

'prbceed'with the construction. I am unable to concede to

this argument.

32).  Section 307 relates to the powers of the

Corporation/ Commissioner to require removal or alteration
of the work which is not in conformity with = bye-laws Or-;

any scheme or any other requirement. Section 295 is nqt

sanction. So far as the deemed sanction is :concerned

shall not gffect the rights of the Corporation to él
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remove the construction which is not in conformity with.
bye—laws or any scheme or any other requirement nof it
would clothe the party with a right to meke construction in
contravention of eny rule or bye-laws or town planning
scheme sanctioned under the Corpo;ation Act or any other .
enactment for the timefbeing in force. It is not the case
of the Corporation that the  construction was in
contravention of any rule or byeelaws or any town planning'
scheme_sanctiened under the Act or any other.enactment for
the time being in force. In f%ct their eubmiseion is that
as a notice under Section 307 was issued to the-
petitioners, the deeming fictien would not eoﬁe into
eperation. I am unable to concede to the argument. When a

party makes an application seeking building permission and
the_Cerporation or its authorities do not come out of their
slumber or hibernation for a period of 30 days, then, the
pérty is entifled_ to presume that there is a deemed

sanction and it can proceed with the construction.

33). It is also to be noted that notices issued under
Section 307 of the Munibipal Corporation Act would not stop
running of the time as provided under Section 295 (3) of
the Corporation Act. ‘Undisputedly, the application dated
15.4.99. was rejected for the first time on
6.9.99., therefore, the petitioners were justified in
presuming that there was deemed sanction. The Corporetion'}
and its authorities cannot take advantage of their ;ewnf

lapses. When this Court asked as to how the ri ht Ei
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demclition as expreséed under Section 307 and right of
construction envisaged under Section 295 be read together,
Shri Manindra Shrivastava submitted that %f a person raises
any construction in anticipation of the sanction or the .
deemed sanction, then, the Corporation has a right to
demolish. He, however; was unable to to say anything that
the time provided under Section 285 (3) would stop runniné

against the Corporation.

34) . " Shri Ranbir Singh aﬂa Shri Manindra Shrivastava

submitted that in accordance with the pgrmission granted by
the Joint Director, Town & Country Planning it was presumed
that small shops for utilities would be constructed. They
submit that the manner in which the area is sought to.be

used would show that in place of small shops a big complex

~is to be made. On being asked that how the area of 40 x 35

Feet would be deemed as a small area, placing reliance upon
the sanctioned map, they submit that in each block there
were supposed to be five shops. It is not the case of the

Corporation that the petitioners have changed basic plan.

Their argument is that the area wherein five shops were to

be constructed, one big shop or hall has been constructed. -
Neither Shri Ranbir singh nor Shri Manindra Shrivastava say

that building is out of proportiocn, it is not in accordance

with line or out-side construction infringes the
sanctioned plan. Their argument 1s that in place of small.
shops, big shops have been constructed. ? T fail to. ;

understand that how the Corporation or the State Goverﬁmentfl
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would be adversely affected if one wall is placed at a

particular place or not inside the building. The

‘Corporation no-where says nor is the stand of the State

s

Government 1s that the petitionere nave encroached upon the

other persons land or have constructed a shop larger than

40 x 35 feet. The stand of the Corporation and the State
Government was that only small utility shops were to be
constructed, but when they were . confronted with the

sanction granted by the Corporation for raising residential

premises they said that the pétitioners hight have asked

- the Corporation that the residential area would be used by

their staff; in-fact this argument is in oblivion of

Annexure -PB/7. A perusal of condition No.2 of Annexure—

P/7 would make it clear that permission was accorded to the
petitioners to construct the shops and residential area.
After goihg through the records, Shri Manindra Shrivastva
and Mr. K.P.Bajpai were unable té say that any request in
Qriting was méde to the Corporation by the petitioners that
the residential area would be used by their staff. In fact

the petitioners made their applications in accordance with

the pérmission accorded by the Joint Director and the

respondent/ Corporation with open eyes sanctioned the plan.

35). When this Court asked Mr. K.P.Bajpai and Mr.

Manindra Shrivastava that if 1internal . walls in  the

construction are to be removed and four or five different

rooms/ shops are converted into one big shop or hall.qu'
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submit  that .such construction would be contrary to
sanctioned plan. They do not say that the construction
raised on the spot was contrary to the _sahctioned. plan.
They also &o not sayvghat the front side or elevation waé
changed or the petifggners offended ocut-side construction.
The grievanée which should have beeﬂ raised by the State
Govermment i that in place of small utility shops a
commercial ‘complex was sdught to be raised, is raised by
the Corpération. Wheﬁ the Court required learned counsel
for the.respondents to make thei% submissién in relation to
the notification dated 17.10.2000, under which about 80,000
Sg. Ft. _land has been converted from  educatioﬁal to
commercial,.learned counsel for the respondents did not say

anything but simply said that it was subsequent to the

construction and would not help the petitioners.

36); Shri Ranbir Singh,learned counsel for the State
however, was not in a position to say that order dated
17.10.2000. was bad or illegal. Learned counsel for the
Corporation submitted that the State was‘competent to do it
and_ if the State has converted the land use, then the
Corporation has nothing to say. From the perusal of the
said notification_it would c¢learly appear that the State
Government invited objections and finding that nobody was

objecting to the change in the land use, the State

_Government changed the land use. If the State Government

has changed the land use from educational to commercial

finding that the said area has potentiality of commercial__i-?

—_—
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use;/%hen by no stretch of imagination it can be said that
the shops could not be used for commercial purpose. This
Court pointedly asked the learned oounsel for the.
respondents that what would be the effect of the sanction
now accorded by the Stote Government declaring.the entire
area as commeroiai; learned counsel forr the
respondent/Corporation submitted that commercial activitieo
can be.carried out there. It io however, to be noted that
when commercial activities even otherWise are going on in a
particular area, it may not befoo declared by the State .
Government but the said arez -would be deemed to be
commercial aroa. It was not disputed before me that the
particular area where the land in dispute situates is now
oeing used and utilized as a commercial area.

37). So far as raising of mezzanine floor is
concerned it is to be seen from scheme of the Act ﬁhat the
consoruction.should not be allowed to be made if it is in
contravention of any schome sanctiocned under Secticn 291 or
in contravention of any rule or bye-law made under the
provisions of Corporation Act. The Commissioner shall
refusé the permission if there are reasons for not granting
the same or if the land on which it is proposed to  be
raised is vested in the Government or & in the
Corporation énd their consent has not been obtained or if

the title to the land is in dispute between the applicant

~and the Corporation or the Government. Section 295 of the

Act refers to the above powers of the Commissioner.

Section 296 provides grounds on which site of the proposed
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building may be disapproved. The Commissioner may refuse
the permission if he is of_rthe opinion that the
construction of the building would be in contravention of a
town-planning scheme - under Section 291 or of any other
provision of the Munici?al Corporation Act ofuof any othef
enactment for the time being in force. He may also refusc'
the permission if the site is in a portion within the
limits of the City in which thc position and direction of
the strcéts have not been determined and the construction
of the building would f:gstruéf' or interfére with the
construction in future of suitable streets in such portion -
or with thc drainage, water-supply or ventilation tﬁereof."
The site can élso be rejected if/it has been re-claimed or
ﬁsed as a place for depositing sewage etc. The-site can
alsc be fejected if it is in a portion within the limits of
thc -city' for which a town-planning scheme has nct beeﬁ

sanctioned and the construction would be likely to conflict

in a manner with the provision of a town-planning scheme.

138). Section 297 of the Municipal Corporation Act
requifes the Commissioner nct to grant permission to erect
or rc-erect any bﬁilding unless and until he has approved
of the_sitc therecf on an application wunder Section 294.
The Commissioner may refuse the permission if he finds that
the.plans and sﬁecifications show that such building is not _
_in accordance with the town-planning scheme sanctioﬁcdi

under Section 291 etc. or in his opinion theéerectionlc

re-erection of such building would be a %nuisancé]:”
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injurious to the inhabitants of the neighbourhood or the

public or unless and until any plans, specifications or

~particulars called for by him are supplied. Section 298

provides the supervision of building and works while

~
t p Section 299

authorizes the Commissioner to direct

1df modification of a sanctioned plan of a building before its

. completion.

Section'299—A authorizes the State Government

' B . |
to cancel or revis€..Che permission for construction of a

building. Section 299- A reads as under :-

-

L

“299-A Powers of State Governmawé
to cancel or revise permission for
construction of a building: If it is found
that any perﬁission for construction of Va
building hés been given-in violation of any
provision of this Act or rules or byelaws
made thereunde:, the State Government shall
have power to cancel or revise such
permission and . on such cancellétion or
revision, as the case may ..be, any
construction contrary to the order regarding-
cancellation or revision shall be deemed to
be without permission and shéll be dealt
with in accordance with the ?rovisions of
this Act andithe rules made thereunder :“

Provided that no such order shall
be paésed unless the aggrieved party has

been gifen an oppdrtunity of'beiﬁg heard.”
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Section 299-A provides that no order to cancel or revise

the permission for construction of a building shall be o

passed unless the aggrieved party has been given an

opportunity of being heard.

o

39). Section 293 of the Municipal Corporation Act '

provides that no pérson shall erect or re-erect any -

building or commence to erect or re-erect any building or

make any material external alteration to any building or
construct or re-construct ény projecting portion of a

building which the Commissioner isaempowered by Section

“* S

305 to require to be set back or is empowered to give f

permission to construct or re-construct. Section 293
provides that it shall not apply to any work , addition or
alteration which the Corporation may by bye-laws declare
to b; exempt; The schéme of section 293 would'providé that
without permission buildings are not to be erected or re-
erected and no material external alteration in a building
is ;o' be carried ‘out. It is further to be seeﬁ' that

Section 308-A permits the Corporation teo compound of

offence of construction of buildings without permission. -

The Corporation may compound the offence of constructing

buildings without pérmission or contrary to the permission .

granted, if such construction does not ‘dffect the regular_:

building line or the area of un-authorised construction

made in marginal

bkua-&; _ S 3
floor area ratioc does not exceed 10% of the prescribed "

cpen spaces or in excess of the prescribedf{
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floor area ratioc. Section 308-A authorizes the

Corporation to Eééularize the illegal construction. It is

not the. case of the Corporation or the State Government

that the Construction made by the petitioners affects the

-

regular building line or is absoclutely illegal. .I have
already held that the petitioners have not made any

construction in the marginal open space or in excess of

the prescribed floor area ratio. Section 299-A as guoted
above, authorizes the State Government to cancel or revise

the permission = if it is found that any permission for

construction of a building has been given in vioclation of »+.

any provision of Municipal Corporation Act or rules or bye-
laws made under the Municipal Corporation Act. - It is not
the case of the State Government that sanétion or
permission for construction was given in viclation of any

provisibn of this Act or rules or bye-laws made under

Corporation Act.

40). Annexure- P/19, cancellation order says that the

'permission was granted for making small shops, and as on

12 piéces of land 60 shops and‘12 residentia% units are
being raised, the sanction is bad. The order no—wheré says
thaf the construction is illegal. The order says that iﬁ
accordance with developmeﬁt scheme of 2011 entire area has

been reserved for education, therefore, permission for

construction could not be accorded. Unfortunatély, running

contrary to its own stand the State Government vide its

above quoted notification dated 17.10.2000. has changed the
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land use. If the Government has changed the land use even
on a subsequent date it has to be presumed that the

Government knew that the area can be used for commercial

purposes. The Order Ann< ure- P/19 in its first four:

3

paragraphs refers to the facts. In para 4, the order says

that the permission granted by the Corporation runs
contrary to development scheme, 1991. The order Ffurther
says that the Corpbratioﬁ could only . allow the
construction of utility shops. Unfo:tunately AonexurefP/19

does not take into consideration Annexure-P/7. ' Annexure-

B/7 is an order passed by the Joint Director, Town &

Country Planning, Raipur. This order in fact is ao order
passed by the State Governmenﬁ. V.Under this order about
20,000 8q.Ft. land has been ailowed to be developed and
shops are allowed to be raised: The State appears to be
aggfieved' because number of the shops have been raised.
This wouid hof ‘be a ground available to the State
Government underSegtion 2909-A. foi the\sake of repetitiop
it is again to oe seen thaﬁ the State is entitled to cancel
or revise the permission if it records a finding that the

permission for construction of a building has been given in

viclation of any provision of the Act or rules or bye-laws

-made under the Act. In para 5 of the impugned order the

_ Unfortunétely, the State Government oid not appreciate that

State records that in 1997 the Revenue Department has

rejected the proposal of conversion of the land use.

the Joint Director allowed the change in the land use. In

para. 5 it is further said that obtaining permission for
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change of the land use tantamounts to violation of the

lease-deed. Unfortunately these two grounds do not fall

within the ambit of Section 299-A of the Act. In para 5

the State has further observed that contrary to& Raipur
: _ 5

e
Development Scheme, 19951, permission to constructiEzsm over

20,000 Sq. Ft. was bad; mﬁfn the opinion of this Court
thils again goes beyond the scope of Section 299-A. It is
to be seen that the State Government was not revising the
sanctioned order Annexure-P/7, but was exercising its .
powers under Section 2§9—A of V‘T‘Ache Municipal Cbrporation
Act. Raising of the height from 12 feet to 16.6 feet was‘
legal or illegal was to be seen by the Corporation and not
by the State Government under 299-A. The State Government

had issued a notice to the petitioners clearly informing

him that it wanted to exercise its powers under Secticn

. 299-A. The State was only required -Ito see that the

permission for construction of the building was given in

viclation of'any provision of the Municipal Corporation act

or rules or bye-laws made under the Act.

41). - Instead of examining the validity and legality of
the permission, the State Government started examining the
nature of the constructien. The State Government was not
entitled to enter into the arena of the disputed facts.
Unfortunately, the State Goverﬁmenf i-n its zeal to quash

the buillding permission did not even appreciate the

arguments raised by the petitioners. In para 6 of the

order- the State Government directed that in accordance with:
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Raipur Development Scheme,199]1 the permission deserves to
be cancelled. This Court fails to understand that how the
State .Government could exercise fhe powers under SectiOn_
299-A in a case where the pérmission was accorded in
accordance with IlaW‘ aﬁé nothing has been brought on the
record to show or suggest that the .building permission
offendedlthe Raipur Development Scheme,1991. At cone Place
the State Government refers to 1991 scheme and vet 'at_
anotﬁer place it refers to Raipur Development Séheme,EOll.

From the tenor and texture of the order, it would only

.~ appear that the State Government some how or other wanted

to cancel the building’ permission. I am fortified .in my
cbservation by the document filed as Annexure-R-4/1, filed
by the respondent No.4, From this letter it would appear
that Shri Satyanand Hishra, Principal Secretary, Avas Avaml
Earyavaran Department, was aggrieved by the'constructioﬁ,

theréfore,:he required the Municipal Corporation to submit

its repdrt. The report has been submiﬁted by the
Commissioner, Municipal Corporation under . Annexure-
R/4/1.The State Government after receiving these comments
iSsue& notices to the petitioners. on 4.2.2000. and

cancelled the building permissicn on 6.5.2000.

4z) . It was nobody’'s case that before issuance of the

show-cause .notice_ by the State Government anybody ever

.Qbserved ‘that ﬁhe construction was to offend the 1991

scheme. While granting the pérmission in favour of the

petitioners the Joint Director, Town & Count;y' Planning,--f
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Raipur had taken into consideration all the prospects and
consequences; he Qas alive of Section 30 of‘M.P.Nagar'Tatha
Gram Nivesh Adhiniyam and rule 27 of the Bhoomi Vikas
Adhiniyam. He did not find that the sanction was offending
or was to offend or ’was likely to offend to Raipur

Development Scheme, 1991,

43} . While exercising the powers under Section 299-A
the State Government did not look into the said provisions, -
but  simply projected and manufécturaﬂ a ground to cancel
the building permission. It is not expected of an, -
authority that simply to achieve the final result if would

viclate the primciples or provisions of law.

44). I am constrained to say that the authority while

" passing the order Annexure-P/19 did not téke into

-

consideration the reply filed by the petitioners. After .
going through the entire iecords, original records produced
by the Corporation, factual foundation and the oiders_
passed/issued by the State Government and the Corporation,
I amyunable to hold that the order Annexure-P/19 can be

allowed to stand. I alsc cannot approve the stand taken by -

the Municipal Corporation. In fact, the notification dated
17.10.2000. is the death nail to the order passed by the
State Government and the stands taken by ‘the Municipal_

Corporation. The ' Order  Annexure-P/19,dated 6;5y20Qb”

notices issued by the Corporation are also | quas

deserves to and is accordingly quashed. Congequentij;ﬂthé
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Municipal Corporation however, is given 1liberty to
take action against the petitioners if the hollow area
underneath floor of the ground floor 'is converted .

into basement.

f‘;! !
45). The petition is allowed.
——
: Sd/" /‘ 7
ar —
R.S. G g N ) q . w‘ .
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