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C. A,V JUDGEMENT
1. The petitioner who is in judicial custody wth
reference to C R1-38 of 2000 registered with Sarkhej
Police Station for the offences puni shabl e under Section



302 read with Sections 34 and 201 of the |Indian Pena
Code as well as Section 25 (1) (c) of the Arnms Act has
filed this petition under Section 439 (1) read with
Section 437 of the Code of Crimnal Procedure, 1973 ('the
Code' for short hereinafter) and prayed to enlarge himon
bail on such terms and conditions as may be deened just,

fit and reasonable by this court. 1In the alternative,
the petitioner has prayed to release him on tenporary
bail to enable him to take nedical treatment for his

heart ailment and other ailnments including cancer of
prost ate.

2. Fromthe avernents nade in the petition it becone
obvious that C. R 1-38 of 2000 is registered with Sarkhej
Police Station pursuant to the FIR |odged by Sm
Artiben, w dow of Arvindbhai Patel and daughter-in-Ilaw of
the present petitioner. 1In the FIRIit is stated that the
deceased who was carrying on business as a buil der was
havi ng | and known as Shantivan Farnhouse situated in the
simof village Makarba. As he had 1/3rd share therein
on the day of incident i.e., February 20, 2000, the
petitioner, wth a viewto usurp the share of deceased,
quarrelled with himand rmurdered himby firing shot from

his revol ver. According to the conplainant, over and
above the petitioner, Virendrabhai Patel - who is the
brot her of the deceased and Dhar mendrabhai Patel - who is

brother-in-law of the deceased, had also picked up
quarrel with the deceased regardi ng construction of wal
and instigated the petitioner to commt murder of the
deceased.

3. The petitioner has clainmed that he had devel oped

chest pain and uneasi ness on the day of the incident and
had taken treatnent at Karnavati Hospital, Ahmedabad for
sone days from February 20, 2000. The petitioner has
traced his nedical history in great detail and clained
that he is suffering fromacute coronary insufficiency.
In support of the claimthat he should be enlarged on
regul ar or tenporary bail for his heart ailment and other
ailments the petitioner has produced certificates issued
by Karnavati Hospitals Private Limited, Cardiovascular
Division, Bridge Candy Hospital and Research Centre,
Munbai, U N Mehta Institute of Cardiology and Research
Centre, Ahnmedabad, CGujarat Research and Medical Institute
(Raj asthan Hospital), Ahmedabad, etc.

4. The petitioner clains that he has been advised to

undergo P.T.C A (angi opl asty) as early as possible to
avoid further serious conplications and he is ready to
abide by all the conditions which may be inposed by this
Court if he is released on bail. Thus the petitioner has



filed this petition and prayed to grant reliefs nentioned
above.

5. M. MM Thakor, Police Sub Inspector, Sarkhej
Police Station has opposed the prayer for bail by filing
affidavit dated July 27, 2000 stating inter alia that
looking to the high status of the petitioner and his
ability to influence witnesses he should not be released
even on tenporary bail. The police officer has referred
to investigating papers and mentioned in his affidavit
that as the petitioner has tried to tamper with the
weapon used in the conmmission of offence after the
incident, the petition should be rejected. According to
this Police Oficer, the petitioner has tried to destroy
the evidence appearing against himeven at the starting
of the investigation itself and in view of his high
status and ability to destroy the evidence the petitioner
shoul d not be enl arged on bail

6. The original conplainant, Snt. Arti, w dow of
deceased Arvindbhai Patel, has filed |engthy affidavit
dated July 27, 2000 opposing the prayer nade by the
petitioner for bail. |In her affidavit she has narrated
in detail the enmty between the deceased and all the
accused and stated that the petitioner is not suffering
from any ailnent as stated in the petition but to get
rel ease on bail the petitioner has falsely «claimed that
he is suffering from certain ailnents. She has
apprehended danger to her life as well as danger to the
life of her tw minor children. After referring to the
observations nmade by this Court (Coram R P. Dhol aki a,
J.) in Cimnal Msc. Application Nos.2607 of 2000 and
2727 of 2000 deci ded on June 23, 2000, she has stated
that the petitioner should not be enlarged on bail

7.Dr. NM Patel, Medical Oficer, Central Prison
Hospital, Sabarmati, Ahmedabad has filed affidavit dated
July 27, 2000 regarding the treatnent taken by the
petitioner at U N Mehta Institute of Cardi ol ogy and
Research Centre

8. Snt. Shantaben Anrutbhai Patel, wfe of the
petitioner, has filed affidavit dated Septenber 12, 2000
stating that her husband is al so suffering from cancer of
prostate and he should be enlarged on bail. Wth her
af fidavit she has produced nedi cal papers of U N Mhta
Institute of Cardiol ogy and Research Centre, Ahnedabad,
Civil Hospital , Ahmedabad, CGujarat Cancer Research
Institute (MP. Shah Cancer Hospital), Pathol ogica
Laboratory Reports, Jasl ok Hospital and Research Centre,
Munbai, Dr. V.C. Chauhan, etc., in support of the claim



made in her affidavit.

9. She has also filed another affidavit on Septenber

22, 2000 stating that on Septenber 15, 2000 t he
petitioner was exanmined by Dr. Sanjay Shah who has
advi sed the petitioner to undergo angi opl asty and surgery
of heart first and thereafter to go for surgery of
prost at e. Wth this af fidavit she has produced
certificate issued by Dr. V. C Chauhan of Jasl ok
Hospital, MP. Shah Cancer Hospital, Dr.R C. Patel of
Krishna Heart Institute, etc.

10. M. P.R Bhatt, Police Inspector, Sar khej

Police Station has also opposed the prayer for bail by
filing affidavit dated Septenber 25, 2000 stating inter
alia that from the opinion of the ballistic expert
produced in the police papers with which the charge sheet
is submitted, there is evidence to show that the accused
No.1l/ petitioner has tanpered with the fire armfrom
which he is alleged to have fired a shot and killed his
son Arvi ndbhai and the said revolver alleged to have been
used by accused No.1l/petitioner in committing the offence
was seized by the police on February 22, 20000 under a

Panchnama drawn between 7 PPM and 7.45 P.M on its
producti on by Shantaben, the wife of the petitioner. He
has al so nentioned that M. H T. Modi, Scientific
Oficer, Forensi c Sci ence Laboratory and Assistant
Chemical Examiner to the Government of Gujarat has given
his report dated March 7, 2000. Wth regard to the
muddamal revolver i.e., '"Article J' it is observed that

its firing pin and nuzzle were exanned under the
m croscope and the mcroscopi c exani nation revealed mark
of tanmpering on the firing pin and nuzzle. After
referring to the observations made by this Court (Coram
R P. Dholakia, J.) in Crimnal Msc. Application Nos.
2607 of 2000 and 2727 of 2000 decided on June 23, 2000,
he has stated that the petitioner should not be enlarged
on bail. He, after referring to various certificates
produced by the petitioner with regard to his ail nent,
has stated that there are well equipped hospitals in
Ahrmedabad City itself and sonme of themare referred to in
the memo of the petition for bail itself and report of
sone of them are annexed with the meno of the petition
for bail and in any of these well equipped hospitals the
petitioner can be given nedical treatment to one's ful

satisfaction. Lastly he has stated in his affidavit that
if an under-trial prisoner requires any treatment for any
di sease which he suffers or may suffer from he nmay be
taken to any hospital in Ahnedabad City itself, but in
the facts and circunstances of the case, wherever the
petitioner may be taken for treatnment, in whichever



hospital/clinic he is taken for his treatnment and
wherever he is kept as an indoor patient, direction my
be given by this Court that the Police Guards nmay be kept
to keep watch on him being an under-trial prisoner. The
sum and substance of the contents of the affidavit filed
by M. P.R Bhatt, Police Inspector is that the
petitioner should not be enlarged on bail

11. | have heard M. N D. Nanavati, |earned Senior
Advocate for the petitioner, M. K. J. Shethna, |earned
Special PP for the respondent No.1l - State and M. J.B
Par di wal a, | earned advocate for the original conplai nant.
I  have also taken into consideration the documents which
are on the record of the case, including the nedica
reports and certificates relied on by the petitioner as
wel | as decisions cited at the bar by the | earned counse
for the parti es.

12. In para 2 of the petition the petitioner has
stated that the petition for bail is based on nedica
grounds. The petitioner has prayed for regular as wel
as tenporary bail mainly on nedical grounds.

13. The nmanner in which the gruesone nurder of the
deceased was conmitted is described by Snt. Arti, w dow
of deceased Arvindbhai Patel, which is at Annexure Ato
t he petition.

14. Medi cal papers produced by the petitioner would

indicate that though the petitioner is suffering from
certain ailments prior to 2 1/2 years of the incident he
had not taken any concrete steps such as angi opl asty,
etc., for heart ailnent. If what is stated in the
affidavit is believed to be true and shoul d be believed
to be true at this stage it beconmes obvious that
so-cal l ed heart ailnent did not deter the petitioner from
conmitting heinous and gruesome nurder of his own son
over property dispute. The Investigating Oficer has
pointed out in his affidavit that after the incident the
petitioner has tanpered with the weapon of offence to
destroy evi dence agai nst hi m Thus, though the
petitioner was admitted in Karnavati Hospi t al for
so-called chest pain and uneasiness these ail nments were
not serious and under the guise of taking treatment the
petitioner has tanpered with the evidence agai nst him

15. It is relevant to note that the petitioner had
filed Criminal Msc. Application No. 190 of 2000 in the
Court of learned Sessions Judge, Ahmedabad Rur al
Mrzapur for his release on bail on nedical ground and
produced nedi cal papers in support of his prayer for



bai I . Hs wife, Shantaben had also filed affidavit in
support of the prayer for bail made by him However, the
| earned Additional Sessions Judge rejected the said
application by detailed judgment dated March 24, 2000
directing t he Super i nt endent of Central Prison
Sabarmati, Ahmedabad to take inmedi ate appropriate steps
to see that nmedical aid is available to the petitioner
when necessary. While rejecting the application for bai
the | earned Additional Sessions Judge has taken into
consi deration the tanpering of evidence by the petitioner
and possibility of intimdating the eye wtnesses
bel onging to | ower strata of the society.

16. The petitioner had also filed Crinmnal M sc.
Application No. 1673 of 2000 in the Hi gh Court for bai
on nedi cal ground. But the Court (Coram R P
Dhol akia, J.) vide order dated April 19, 2000 disposed of
the said application as withdrawn reserving liberty to
the petitioner to file fresh application for bail after
subm ssi on of the charge sheet.

17. Application for bai | i.e., Crimnal Msc
Application No. 1348 of 2000 filed by Virendra Patel is
al so di sposed of by the High Court vide order dated Apri
19, 2000.

18. Affidavit filed by M. M M Thakor, PSI,
Sarkhej Police Station and affidavit of Snt. Arti, w dow
of deceased woul d show that the petitioner is wealthy and
has capacity to influence w tnesses.

19. The order of the Ilearned Additional Sessions
Judge nentioned above shows that while the petitioner was
in Karnavati Hospital he had tampered with the weapon of
of f ence. For arriving at the conclusion that t he
petitioner had tanmpered wth the revolver the |earned
Judge had pl aced reliance on the opinion of FSL. The
affidavit filed by M. P.R  Bhatt, Police Inspector,
Sarkhej Police Station would also show that t he
petitioner had tanmpered with the weapon of offence.

20. The petitioner is facing a serious charge and if

prosecution case is believed then he will have to undergo
i mprisonment for life which is the mnimm punishment
prescribed for murder. As observed by our H gh Court in
Kanubhai R Rabari v. Kal abhai Jaisingbhai, 1986 G.H
210, one of the considerations which should weigh with
the Court while granting or refusing bail is to see the
availability of the accused at the tinme of trial. More
serious the offence, the nore Iikelihood of the accused
to escape and not to stand to trial. This can safely be



inferred because if the offence for which the accused is
charged with serious offence is proved, the stake would
be very high. He nay even be inprisoned for life or may
be ordered to be hanged. Therefore, in such case, it
will surely be one of the relevant circunstances to take
into consideration as to with which offence the accused
i s charged.

21. Moreover, the apprehension of danger to her life

and to the life of her two mnor children expressed by
the wi dow of deceased and tanpering with the evidence by
the petitioner cannot be ignored.

22. 1t is true that under trial prisoners shall be
dealt with synpathy and court's approach should be humane
towards them but the synpathy does not nean that by
showi ng m spl aced synpathy the Court should bud in need.

23. The whole prosecution case is at the threshold.
Though nedical «certificates would indicate that the
petitioner is suffering fromhealth problemthe record
shows that he has been provided with nmedical aid by
Superi ntendent of Central Prison, Sabarmati, Ahnmedabad as
and when necessary. The petitioner has not given
concrete data as to when he proposes to under go
angi opl asty or bypass surgery. Though the petitioner
states that he has been advised angi opl asty, t he
petitioner is not able to state as to when he wants to
undergo angi oplasty. It may be stated that facility of
angioplasty is now available in Ahnmedabad at Krishna
Heart Institute and Rajasthan Hospital, etc. |In case of
need the petitioner can always be referred to any of
these institutes by the Superintendent of Central Prison
Sabarmat i, Ahmedabad, after obt ai ni ng necessary
certificate from the Civil Hospital or UN. Meht a
Institute of Cardiol ogy and Research Centre. The record
of the case does not show that proper medical aid is not
available to the petitioner while he is in judicial
cust ody. Affidavit filed by the wife of the petitioner
on Septenber 22, 2000 would show that as per the nedica
advise surgery of prostate is to be performed after the
petitioner undergoes angi oplasty and surgery for heart

ail ment. Therefore, grant of bail on the ground of need
for surgery of prostate at this stage need not be
consi der ed. Moreover, in view of what is stated in para

6 of her affidavit, no doubt, possibility of cancer of
prostate is raised but no specific diagnosis about the
cancer of prostate is nade.

24. The attenpt of the petitioner is to get bail for
unspecified period on nmedical ground which cannot be



entertained in view of the serious charges nade against
him and well-founded possibility of tanpering with the
evi dence.

25. It is relevant to note that before subnission of

the charge-sheet the petitioner has preferred Crimna
Msc. Application No. 1673 of 2000 before this Court
for enlarging himon bail on the ground of his ailnment.
The said petition came up for hearing before this Court
(Coram R P. Dhol akia, J.) who vide order dated Apri
19, 2000 allowed its withdrawal with a |iberty to apply
afresh after the charge-sheet is filed either before the
Sessions Court or before this Court for getting tenporary
bail if any extraordinary emergency arises and in that
event, the same will be decided on nerits. So far as the
ailment of the petitioner is concerned, as observed
earlier, the nedical papers produced by the petitioner
would indicate that the petitioner was suffering from
certain ailments 2 1/2 years prior to the date of

i nci dence. Therefore, he would have narrated about al
these ailnents in the previous bail applications i.e.
Crimnal M sc. Application No. 1673 of 2000 al so.

However, after arguing the matter at length the petition
cane to be withdrawn, nmeaning thereby the ground of
ai l ment was not appealed to the |earned Judge of this
Court and on the facts and in the circunstances of the
case, the |l earned Judge was not inclined to release the
petitioner on bail. From the avernents made in the
petition and the subm ssions advanced during the course
of hearing and nore particularly fromany of the medica
case papers annexed with the petition | do not find any
new ground requiring consideration, even though |I have
dealt with it at length in earlier paragraphs of this
judgrment for comng to the conclusion that the ail nent of
heart can be treated in any of the best available
hospital s in Ahnedabad City as per the choice of the
petitioner. It should not be lost sight that the
petitioner is an under-trial prisoner and his liberty and
privilege is tenporarily curtailed. He cannot have the
right to select a particular doctor or particular
hospital from whomor from where he should get treatnent.
In other words, he does not have as nuch liberty as a
free citizen enjoys to canvass the case that he should be
treated by a particular doctor of his choice outside
Ahmedabad and nore particularly treatnment which he
requires is available in the Cty of Ahnedabad itself.
Therefore, he cannot be released either on regular or
tenmporary bail for getting treatnent outside Ahmedabad on
t he ground of ail nment.

26. Decisions cited at the bar turns on their own



facts. Therefore, | do not proposed to discuss them in
detail .

27. In view of what is stated above and in view of
the settled legal position, this petition cannot be

ent ert ai ned. However , in order to see that the
petitioner gets needed nedical aids it would be necessary
to direct the Super i nt endent of Centr al Prison
Sabarmati, Ahnedabad to take appropriate steps when need
ari ses.

28. For the foregoing reasons, the petition fails and
accordingly is rejected. Notice is discharged. The
Superi ntendent of Central Prison, Sabarmati, Ahnmedabad is
directed to take all steps to make nedical aid avail able
to the petitioner in case of necessity.

29.9.2000. (AM Kapadia, J.)



