IN THE H GH COURT OF GUJARAT AT AHMEDABAD

CRI' M NAL REVI SI ON APPLI CATI ON No 366 of 1999

For Approval and Signature:

Hon' bl e MR JUSTI CE D. C. SRI VASTAVA sd/ -

1. Whether Reporters of Local Papers nmay be all owed : NO
to see the judgenments? No

2. To be referred to the Reporter or not? Yes

3. Whether Their Lordships w sh to see the fair copy : NO
of the judgenent? No

4. \Whether this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder? No

5. Whether it is to be circulated to the Gvil Judge? No

BHUPENDRA MANUBHAI M STRY
Ver sus
STATE OF GUIJARAT
Appear ance:
MR KB PANDE for Petitioner
M.L.R Pujari, A P.P. for Respondent No. 1

CCORAM : MR JUSTI CE D. C. SRI VASTAVA

Dat e of decision: 31/08/ 2000

ORAL JUDGEMENT
1. List has been revised thrice but none appeared
for the revisionist. As such in the 2nd sitting Shri
L.RPujari, learned A P.P. has been heard and the
i mpugned order has been exam ned.

2. The revision is directed against the order dated
9.4.1999 of Additional Sessions Judge, Vadodara, whereby
he has rejected the application of the revisionist under
Section 227 of the Code of Crimnal Procedure for
di schar ge.



3. It appears that the charge sheet was subnmitted by

the P.S. 1., ACB., agai nst t he revisioni st for
committing offences punishable under the Prevention of
Corruption Act. The contention in the application under
Section 227 of the C.P.C. was that P.S.I., ACB. is
not authorised to carry out investigation u/s.17 of the
Prevention of Corruption Act, 1988, and as such the
enteire investigation is nulity and no charge can be
framed on the basis of material collected during such
unaut hori sed i nvestigation.

4. | had examined all the grounds of attack
contained in the Meno of revision

5. The first ground has no substance that the order

of the | ear ned Addl . Sessions Judge is laconic.
Rel evant argunents and the relevant points have been
di scussed in the inpugned order

6. The second ground of attack is also wthout

substance. In the course of hearing the argunent before
t he | earned Addl. Sessions Judge, learned A P.P. had
shown and relied upon the notification issued by the Hone
Depart nent dated 10.1.1989 wherein it was specifically
provided that in exercise of powers conferred by the
first proviso to Sub. Section (c) of Section 17 of the
Prevention of Corruption Act, 1988 the Governnent of
CGuj arat authorises, for the purpose of said proviso,
every police officer, not below the rank of I|Inspector of

Police, attached to the A C. B., Gujarat State. Thi s
notification was signed by the Addl. Chief Secretary
M. R Bal kri shnan to the Governnment of Qujarat. It is,

therefore, not a case where the Police Inspector, A C B.
was not authorised to carry out investigation

7. Likewi se there is no force in the third ground

that the Investigating Oficer has investigated the
matter without sanction of law. If he was dul y
aut hori sed by t he State of Gujarat to conduct
i nvestigation it cannot be said and accepted that the
i nvestigation was carried out w thout sanction of |aw

8. The 4th ground is also nisconceived. Rel i ance

has been placed upon the Apex Court's verdict in B. K
Srinivasan & ors. v/s. State of Karnataka, reported in
Al.R 1987 SC 1059 to build up the argunent that such
notification should have been published in the Oficia
Gazette. | had examined the verdict of the Apex court in
B. K. Srinivasan case (supra). It was a case under the
Kar nat aka Town and Country Planning Act. 1In Para : 8 of



t he Judgrment the Apex Court has taken into consideration
the definition of the word "notification" as contained in
Section 2(4) of the said Act which neans notification
published in the Oficial Gazette. Consequently in this
case there was a specific definition and provision that
the notification shall mean a notification published in
the official Gazette. I f such notification within the
definition of Section 2(4) of the Act was not published
in the Oficial Gazette it will |oose the character of
the notification. However, in the case before ne the
word "“Notification" is not to be found u/s.17 of the
Preventi on of Corruption Act. The proviso to Section
17(c) of the Prevention of Corruption Act provides that
provided that if a Police Oficer not below the rank of
I nspector of Police is authorised by the State Gover nnment
in this behalf by a general and special order he may al so
i nvestigate any such offence w thout the order of the
Metropolitan Magistrte or a Magistrate of the First C ass
as the case nay be, or nmmke arrest therefor wthout
war r ant . This proviso therefore dispenses wth the
requi renent of investigation of offences punishable under
the Prevention of Corruption Act with the order of a
Metropolitan Magistrate or the Magistrate of the First

d ass. VWhat is contenplated in t he provi so is
aut horisation by the State Government and not the
notification by the State CGover nrent . The wor d
"notification" is not defined in any of the three
definitions contained in Section 2 of the Prevention of
Corruption Act. Thus, in the absence of definition of

the word "notification" and further in view of the fact
that the word "notification" is not nentioned under the
proviso to Section 17 of the Prevention of Corruption
Act, no notification was required to be issued nor it was
required to be published in the Oficial CGazette. Only
aut horisation of the State Governnent was required and
this authorisation my be even by a witten order which
may be kept in the guard file of the depart ment
concer ned. It is not the requirenent of |aw that such
del egation of authority or such authorisation should be
made known to the public by a publication in the officia

Gazette. Consequently it cannot be said that the
i nvestigation was carried out without any sanction of |aw
or authority of law or that the notification authorising

the P.S.1., A CB., should have been published in the
Oficial Gazette. This could not be a ground for
di schar ge. The inpugned order was therefore rightly
passed by the |l earned Addl. Sessions Judge in accordance
with | aw.

9. There is also no force in the 5th ground that
wi thin the neaning of Section 2(nm) of the C.P.C t he



notification should have been published in the Oficia
Gazette, for the obvious reason that authorisation u/s.17
of the Prevention of Corruption Act was not an
aut horisation under the Cr.P.C. and as such there was no
requi r enent of notification nor the definition of
notification contained in Section 2(m of the C.P.C
can be applied in the instant case.

10. Likewise there is no nerit in the ground No.6

that such notification within the anmbit of Section 23(5)
of the General C auses Act shoul d have been published in
the Oficial Gazette. Prevention of Corruption Act is a
special law and the provisions contained therein have to
be applied and not the provisions in the General C auses
Act .

11. No force is found in the 7th ground of attack
that the order is illegal and contrary to | aw.

12. For the reasons stated above the revision has no
nerit which is hereby rejected.

sd/ -
Date : August 31, 2000 ( D. C Srivastava, J. )

*sas*



