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ORAL JUDGEMENT
#. Heard |earned advocate M.A M Parekh for |earned
advocate M. Chetan B. Rawal on behalf of the petitioner

and M. A J.Desai, |earned AGP appearing for respondents
No. 1, 2 & 3.



#. The detention order dated 7-5-1999 passed by
respondent No. 1 - The Conmi ssioner of Police, Ahnedabad
agai nst the petitioner in exercise of powers conferred
under Section 3(1) of the Gujarat Prevention of Ant
Social Activities Act 1985 ("PASA for short') is
challenged by way of this present proceedings under
Article 226 of the Constitution of India.

#. That the grounds of detention served and supplied to
the detenu under Section 9(1) of the PASA a copy of
which is produced at running page 15 to 19 interalia
i ndi cate that the petitioner is involved in three
prohi bition cases registered at Odhav Police Station on
29-8-98, 2-10-98 and b5-10-98 for the offences nade
puni shabl e under Bonbay Prohibition Act and country made
I iquor has been seized in each of the case. That al
three cases are pending for trial in the Court.

#. It further indicate that the petitioner is also
involved in other six cases registered at Nashabandh
Station (East Division) which are registered vide C. R Nos

181/99, 288/99, 340/99, 347/99, 348/99 and 395/99 on
19-2-99, 22-3-99, 9-4-99, 12-04-99 and 28-4-1999
respectively. That in each case country made |iquor has
been seized and all the six cases are pending for further
i nvestigation.

#. Over and above, two witnesses on assurance of their
anonymty have given their statenent dated 3-5-99 and
5-5-1999 respectively regardi ng t he boot | eggi ng
activities of the petitioner wherein, the incidents
alleged to have been occurred on 20-3-99 and 18-2-1999
are stated respectively. That on the basis of the said
material, the respondent No. 1- The Conmi ssioner of
Pol i ce, Ahnedabad as the detaining authority has come to
t he conclusion that the petitioner / detenu is a
boot| egger within the nmeaning of Section 2(b) of PASA
That enforcement of general provisions of [|aw being
insufficient to prevent the petitioner from continuing
his prejudicial activities, and as such, detention order
under PASA is necessary and hence the inpugned order is
passed.

#. The petitioner has chall enged the inpugned order of
detention on nunerous grounds. It has been contended on
behal f of the petitioner at bar that the petitioner was
arrested in respect to three cases registered at Odhav
Pol i ce Station on 2-9-98, 28-10-98 and 28-10-98
respectively. That the petitioner was rel eased on bai

on 2-9-1998 and 28-10-98 respectively. However, the



petitioner was in judicial custody in respect to
remaining six cases pending against the petitioner and

was arrested on 6-5-99. That the detaining authority
whi l e passing the inmpugned order, has failed to consider
t he aspect of claimng cancellation of bail in pending

cases against the petitioner before passing the inmpugned
order. That on account of the said non application of
m nd, the inmpugned order is rendered invalid.

#. That in the matter of ZUBEDABI Bl RASI DKHAN PATHAN VS.
STATE OF GUJARAT AND OTHERS 1995 (2) GLR 1134, the
Division Bench of this Court has expressed the view that
non consi deration of |ess drastic renedy avail able under
Section 437(5) of the CrPC claimng cancellation of bai
amounts to non application of mnd which vitiates the
subj ective satisfaction, thus rendering the detention
order bad in law. That the said view has been approved
and endorsed in the proceeding of Letters Patent Appea
No : 1056 of 1999 decided on 15-9-99 by this Court
(Coram: C. K Thakker & A.L.Dave, JJ.).

#. In the instant case, on scrutiny of grounds of
detention, it appears that the detaining authority has
observed in |last but one para that the detenu is on bai
in respect to cases registered at COdhav Police Station
but is in judicial custody in respect to cases registered
at Nashabandhi (East Division) Police Station and in al
possibility, the petitioner could apply for bail in the
said cases and having got hinself released on bail, is
likely to continue his prejudicial activities and as
such, to prevent the detenu inmediately, the detention
order is necessary. The said observation itself suggests
that the detaining authority has failed to consider
claimng of cancellation of bail in pending cases agai nst
the petitioner as avail able under Section 437(5) of CPC
bef ore passing the inpugned order. That thereby on
account of the said non application of mnd, it is
difficult to sustain the order. It nmay be noted that
despite due service of rule, none of the respondents has
filed affidavit to explain the said contention which is
taken vi de amended para 16(1) of the petition

#. As the petitioner could be disposed of on the
above stated ground alone, it 1is not necessary to
consi der and decide the other contentions raised in the
petition.

#it. On the basis of the aforesaid discussion, the
petition is allowed. The detention order dated 7-5-99
passed by respondent No. 1 - The Conm ssioner of Police,



Ahnmedabad against the petitioner is hereby quashed and
set aside. The petitioner - MJNNA @ MANU ABHESI NH DARBAR
SOLANKI is ordered to be set at liberty forthwith, if not
required in any other case. Rule to the aforesaid extent
i s made absol ute.

Date : 29-2-2000 [A- K Trivedi, J.]
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