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ORAL JUDGEMENT : [Per: H R Shelat, J.]

1. The appell ant who was placed on trial relating to

the offence punishable under Section 20(b)(ii) of the
Narcotic Drugs & Psychotropi c Substances Act, 1985 (for
short "the Act") cane to be convicted thereof on 25th
January, 1994 by the then | earned Addl. Sessions Judge
Jamagar, in Session Case No. 17 of 1993 and sentenced
to rigorous inmprisonment for 10 years and a fine of Rs.5
lacs, in default rigorous inprisonment for 5 years nore.
He, being aggrieved by the said order of conviction and
sentence, has preferred this Appeal calling in question
the legality and validity of conviction

2. Necessary facts may in brief be stated. M.
Kanaksi nh Nat husi nh Sodha was serving as Police | nspector
in "A Division Police Station, Janmagar. On 18th April
1993, he was informed that the appellant was possessing
and carrying charas, and was waiting for soneone behind
the S. T. Bus Station. M . Sodha, therefore, on phone
di rected Revutubha Danubha, Police Constable, on duty at
the bus stand, to keep a watch over him He then went to
the ST stand at 8.00 pm Two panchas were then called by
the constable on duty. They were apprai sed about the
raid to be laid. They went near the accused who was on
the back side of the ST bus stand. He was then searched
in the presence of the panchas. A pink - coloured cloth
bag was wth the appellant, wherefrom about 8 | unps of
charas were found and the wei ght thereof was about 925
gramns. The appellant was not having any pass or permt
to possess the sanme or deal with the sane. The | unps
were seized along wth the bags and the appellant was
arrested. A conplaint was then |odged against him
About 100 grams of sanple fromeach of the |unps was
taken and then sealed and sent to the Forensic Laboratory
for analysis. On receipt of the report of the analysis,
it was found that |unps seized fromthe possession of the
appel l ant were of charas. It was then clear that the
appel l ant had conmm tted the aforesaid offence. At the
conclusion of the investigation, the charge sheet agai nst
t he appellant was filed in the Sessions Court at
Jamagar, which canme to be registered as Session Case No.
17/ 93. It was assigned to the then |earned Addl.
Sessions Judge, Jammagar, who framed the charge (Exh.5)
agai nst the appellant. He pleaded not guilty and canme to
be tried. The prosecution then |Ied necessary evidence.
Appreciating the evidence before him the then |earned
Addl . Sessions Judge found that the prosecution had
succeeded in establishing the charge |evelled agai nst the
appel | ant . He, therefore, convicted the appellant and
sentenced himas aforesaid. It is against that order of



conviction and sentence, the present appeal has been
filed.

3.1t may be nentioned that M. Sodha has made cl ear

in his evidence (Exh.18) that the appellant was not at
al | appr ai sed, though in the panchanama regarding
appraisal, a nmention is rmade. O course, in t he
panchnama it is also stated that in witing the appellant
was informed and a chit about the acknow edgnment t her eof
was taken fromthe accused. The chit is not produced and
the evidence in this regard is running counter to the
other one, but even if ignoring the same, it is believed
that in this case the Police Oficer who carried out the
search and seizure, did not informthe accused about his
right, which is flowing from Section 50 of the Act, the
trial and conviction for the reasons stated herein bel ow
cannot be said to have been vitiated. Keeping such facts
in mnd, the judgment and order are however assail ed.
The |earned advocate representing the appellant contends
that in the case on hand, Section 50 of the Act is not
conplied with. It was incunbent upon the Police Oficer
to informthe appellant that it was his right to get
hinself searched either in the presence of the Gazetted
Oficer or the Magistrate; and if such appraisal was not
made, the search and seizure would be vitiated and the
evi dence regarding the seizure would be inadm ssible. |If
this facts about seizure is kept aside, there is no case
on record establishing the charge levelled against the

appellant. In support of her contention, she has drawn
our attention to the recent decision of the Apex Court
rendered in the case of THE STATE OF PUNJAB vs. BALDEV

SINGH JT 1999 (4) SC 595 wherein it is held as under

" (1) That when an enpowered officer or a duly
aut hori sed of ficer acting on prior
intimation is about to search a person
it is imperative for himto informthe
connected person of his right under
Subsection (1) of Section 50 of being
taken to the nearest Gazetted Oficer or
the nearest Magistrate for nmking the
search. However, such information may
not necessarily be in witing;

(2) That failure to inform the concerned
person about the existence of his right
to be searched before a Gazetted Oficer
or a Magistrate would cause prejudice to
an accused;

(3) That a search nmde, by an enpowered



(4) That

t here

officer, on prior information, wthout
informing the person of his right that,
if he so requires, he shall be taken
before a Gazetted O ficer or a Magistrate
for search and in case he so opts,
failure to conduct his search before a
Gazetted Oficer or a Magistrate, nmay not
vitiate the trial but would render the
recovery of the illicit article suspect
and vitiate the conviction and sentence
of an accused, where the conviction has
been recorded only on the basis of the
possessi on of t he illicit article,
recovered from his person, during a
search conducted in violation of the
provi sions of Section 50 of the Act.

is indeed need to protect

society from crimnals. The societa
intent in safety will suffer if persons
who commit crimes are let off because the
evi dence against themis to be treated as
if it does not exist. The answer,
t her ef or e, is that the investigating
agency nust follow the procedure as
envi saged by the statute scrupul ously and
the failure to do so nust be viewed by
the higher authorities seriously inviting
action against the concerned official so
that the laxity on the part of the
i nvestigating authority is curbed. In
every case the end result is inportant
but the neans to achieve it nust remain
above board. The renedy cannot be worse
than the disease itself. The legitinacy
of judicial process may cone under cloud
if the court is seen to condone acts of
| awl essness conduct ed by t he
i nvestigating agency duri ng search
operations and may al so underm ne respect
for law and nmay have the effect of
unconsci onabl y conprom si ng t he
adm ni stration of justice. That cannot
be permitted. An accused is entitled to
a fair trial. A conviction resulting
froman unfair trial is contrary to our
concept of justice. The use of evidence
collected in breach of the safeguards
provided by Section 50 at the trial
woul d render the trial unfair



(5) That whether or not t he saf eguar ds

provided in Section 50 have been duly
observed woul d have to be determned by
the Court on the basis of evidence led at
the trial. Finding on that issue, one
way or the other, would be relevant for
recordi ng an order of conviction or
acquittal. Wthout giving an opportunity
to the prosecution to establish, at the
trial, that the provisions of Section 50,
and particularly the safeguards provided
therein were duly, conplied wth, it
would not be permissible to cut-short a
crimnal trial

(6) That in the context in whi ch t he

protection has been incorporated in
Section 50 for the benefit of the person
i nt ended to be searched, we do not
express any opi ni on whet her t he
provi sions of Section 50 are nmandatory or
directory, but, hold that failure to
i nformthe concerned person of his right
as emanating from Subsection (1) of
Section 50, nay render the recovery of
t he contraband suspect and the conviction
and sentence of an accused bad and
unsust ai nable in | aw.

(7) That an illicit article seized from the
person of an accused during search
conducted in violation of the safeguards
provided in Section 50 of the Act cannot
be used as evidence of proof of unlawf ul
possessi on of the contraband on the
accused t hough any ot her mat eri al
recovered during that search nmay be
relied upon by the prosecution, in other

pr oceedi ngs, agai nst an accused,
notwi t hstanding the recovery of t hat
material during an illegal search.

4. So far as the principle laid down by the Suprene

Court is concerned, there is no dispute about the sane.
I f Sec. 50 of the Act is not conmplied with, the
convi ction and t he sentence inflicted, cannot be
sustai ned because the search and seizure would be
vitiated, and the evidence regarding the search and
sei zure woul d have to be kept out of consideration. But,
the question that arises for consideration in this case
is whether it is incunbent upon the officer taking search



to inform the accused about his right of being searched
in the presence of Gazetted Officer or a Magistrate in
case where he (the Oficer) taking the search is hinself
the Gazetted Officer or a Magistrate? VWhen query was
made, the |learned Advocate representing the appellant
draws our attention to two decisions of the Suprenme Cour
rendered subsequent to the aforesaid decision and they
are C.A ALl vs. STATE OF KERALA, 1999 SCC (Cri) 1182
and KALAYATH NASSAR vs. STATE OF KERALA, 1999 SCC (Cri)
1191. In both the decisions, it is made clear that
requirenent of informng the accused of his right to be
searched in the presence of a Gazetted Oficer or a
Magi strate is a nmust and non-conpliance thereof vitiates
the search, seizure and trial. No presunption about the
conpliance can be raised. The same has to be proved
| eadi ng necessary evidence. Even if the accused does not
nmake the request on his own, the search would be
conducted in the presence of the Gazetted Oficer or the
Magi strate, it cannot be said that there was no need to
informhim of that right. So far as the principle mde
clear, there cannot be any dispute regarding the sane,

but all the three decisions, in our view, will not apply
because the point which is posed bef ore us for
determ nation, was not at all specifically raised in
either of the three decisions and dealt with. Al the

three decisions are silent on the point. At this stage,
the | earned Advocate for the appellant also draws our
attention to another decision rendered by the Punjab and
Haryana Hi gh Court in SURAJ BHAN vs. STATE OF PUNJAB,
1996 (1) Crinmes 183, wherein also the same principle is
reiterated holding that if the requirenments of Section 50
of the Act are not conplied with while effecting search

convi ction cannot be sustained. I f the Sub-Inspector
states that he had inforned the accused in witing and
the notice in witing given to the accused is not
produced, it nust be held that the prosecution has failed
to bring hone the offence agai nst the accused. W fully
agree with the principle made clear by the Punjab &
Haryana Hi gh Court but, the same al so cannot be, for the
reasons stated hereinabove, pressed into the service of
the appellant. There also, the question which is posed
bef ore us was not specifically posed for the
determ nati on and the decision on that point is silent.

5. O course, our attention is also drawn to

Sections 41, 42 and 43 of the Act, but the contention
based there on cannot be accepted. Section 41 relates to
power to issue warrant and aut hori sation by t he
Metropolitan Magistrate or a Magistrate of First Cass or
Magi strate of Second Cass specially enpowered by the
State Governnent for the arrest of a person. Sec. 42



relates to power of entry, search, seizure and arrest
wi t hout warrant or authorisation, while Sec.43 relates to
power of seizure and arrest in public places by any
officer of any of the departments nmentioned in Sec.42.
The endeavours of the | earned advocate for the appellant
is to cause us to agree with her that the enpowered or
aut horised officer carrying out raid and taking search
and seizing the things or articles, would always be
Gazetted O ficer because the word "Gazetted" is al so used
in clause (2) of Sec. 41; and so, that officer being a
party to the raid, search and seizure, the sanme woul d not

be fair. Sec. 50 of the Act envisages that to have
fair, unbiased and honest search, investigation and
seizure; the accused, iif he so desires should be given

t he chance of being searched in the presence of another
Gazetted Oficer or Mgistrate, and deprivation of such
search would certainly vitiate the trial

6. In Sec.41 officers of two categories are referred

to; one Gazetted; and another non-CGazetted but above the
rank of peon, sepoy or constable. The officers of both
the categories are nade enmpowered or authorised officer
either by statutory provision or issuance of special
order and notification thereof. It is not necessary to
state in details about both the categories of officers.
Sec. 43 refers to the officers mentioned in Sec. 42 and
the Sec.42 does not expressly refer t he Gazetted
Oficers, but refers the officers of the Departnents
nmentioned and of the rank superior to a peon, sepoy or
const abl e empowered by general or special order, and that
i ndicates that enpowered officers my be gazetted or
non- gazetted. Non- Gazetted officers are al so made
enpowered or authorised officers to carry out the search
and seizure, and arrest the accused if that is found

necessary. Their search and seizure nmay at tinmes be
faulty or unskilful, defective or unfair, and accused has
to, in that case, being helpless repine, or fee

di scontented. To have a satisfaction that the search and
sei zure nmade by non-Gazetted officer is free from
nm st ake, bias, foible or defect, and to be sure that
everything is done fairly by the non-Gazetted officer

Sec. 50 casts an obligation on such officer to inform the
accused whether he would like to be searched in the
presence of any Gazetted Officer or a Magistrate provided
of course the search is being made in public place and
that too on previous information. |If Gazetted O ficer or
the Magistrate is taking the search, it would not in view
of such position of law be necessary to informthe
accused as envi saged by Sec.50 of the Act. A simlar
guestion arose before this Court in the case of
M R PATHAN vs. STATE OF GUJARAT, 39(1) [1998(1)] GR



445, wherein it is made clear that when the search is
made by the Gazetted Officer, the accused need not be
asked the question, whether he would |ike to be searched
in the presence of the Mgistrate or the Gazetted
Oficer, and if the Gazetted Oficer hinself is taking
the search, it cannot be contended in such case that
there is non-conpliance of Section 50. It is held that
the Gazetted Oficer taking the search asks the question
and if accused if so desires, takes himto another

Gazetted Officer, it wuld be futile, redundant and
redi culous and sone tinmes it would amount to nockery of
procedure and object of the |aw VWhen this court has
specifically answered the point, which was not at all in

i ssue in above cited three decisions, two of the Suprene
Court and one of the Punjab & Haryana Hi gh Court, the
contention advanced cannot be accepted because Police
| nspector M. Sodha who was the Gazetted O ficer, has
carried out the search and has seized the contraband
articles.

7.1t is the contention on behalf of the appellant

that in view of the decision rendered by this Court in
the case of SH VABHAI GAJVALBHAI vs. STATE OF GUJARAT,
37(2) 1996(2) GLR 64, the Investigating Agency ought to
have after the seizure of <charas, reported to the
Magi strate as required by Sec. 102 (3) of the Crimnal
Procedure Code imredi ately but when that is not done, the
omssion to report to the Magistrate would vitiate the
trial

8. If the Magistrate is not informed as per the

provision of Sec.102(3) of the Crimnal Procedure Code,
it is made clear by this court in the decision cited that
the trial would be vitiated, but if the report is nmade in
one or another form or fashion, nobde or nmanner, the
deci sion rendered would not be hel pful to the appellant.
It nay be nmentioned that no formor nbde or nanner is
prescribed for making a report. An intimation in any
formor manner is sent would be sufficient. The incident
happened on 18th April, 1993 and thereafter it appears,
when we went through the original record that on the next
day i.e. 19th April, 1993 while presenting the
application for police - remand before the Judicial
Magi strate, the Police Inspector nmentioned specifically
in the application that charas was found from the
possession of the accused, the weight thereof was 925
granms and the val ue thereof was Rs. 45,000/-. Thus, the
report to the Magistrate can be said to have been nmmde
and that should be treated to be the conpliance of
Section 102 (3) of the Crimnal Procedure code. The
contention raised in this behalf, therefore, cannot find



favour.

9. Qur attention is also drawn to Section 57 of the

Act by the |earned advocate representing the appell ant,
whi ch provides that after the arrest and seizure under
this Act, the officer making the arrest and seizure has
to within 48 hours next after such arrest or seizure,
make a full report of all the particulars of such arrest
or seizure to the imediate official superior, and if the
same is not conplied with, it would vitiate the trial
Let us make it clear that Sec.57 is not nandatory.
Non- conpl i ance thereof would therefore vitiate the trial
or search and seizure only when it is shown that
non- conpl i ance of Sec.57 has caused serious prejudice to

t he accused. It is not shown that appellant's interest
was j eopar di zed. However, it may be st at ed t hat
Pr at apsi nh Bhupat si nh  ( Exh. 28) has in his deposition

stated that the report regarding the seizure and search
was on the same day sent to the DSP. The |etter under
which the report was sent is produced at Exh. 19. It is

dated 18th April, 1993 and as per the endorsenment in the
margi n, the sane was received by the higher officer i.e.
D.S.P. on 19th April, 1993 at 2.20 p.m It may be

mentioned that the incident happened at 8. 00 p.m on
18th April, 1993. It therefore follows that wthin 48
hours next after such arrest and seizure, full report in
this regard was made to the higher authority, nanely, the
DSP, Jammagar. Thus, Section 57 is conplied wth, and
there is no omssion or lapse on the part of the
I nvestigati ng Agency. The contention advanced by the
| ear ned Advocate for the appellant in this behalf
therefore fails. On no other ground submnissions were
made.

10. Suffice it to say that we generally agree wth

the reasons given by and findings of the |earned Addl.
Sessions Judge. Wen that is so, it is not necessary to
re-state all the reasonings of the |earned Judge.

11. For the aforesaid reasons, the appeal being
devoid of nmerits is required to be dismssed and is

hereby dism ssed nmai ntaining the order of conviction and
sent ence

p.n.nair



