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CAV  JUDGEMENT

1. Rule. M. N R Shahani waives service of rule on
behal f of respondents.

2. Present petition is directed against the order



passed by the Industrial Tribunal, Vadodara in Reference
(I.T.) No. 103 of 1991 on 17-7-1999, the respondent No.1
Union filed Spl.C A No. 4429 of 1989 clainming various
reliefs on behal f of sone of the contract workers named
at Annexure-Al to the petition, totalling about 420
menbers; contending inter alia that the said named
per sons were working as contract |abourers in the
petitioner Conpany Cujarat State Fertilizer & Chemcals
Limted (GSFC) and were nenbers of the Union. This Court
in terns of st at ermrent made by |learned counse

representing the office of the President of the Union
di sposed of the petition by an order dated 18-12-1989.
Thereafter, State Government has issued a Notification on
28-9-1990 prohi biting enpl oynent of contract |abourers in
certain jobs specified in that Notification. Having felt
aggrieved by the said Notification dated 28-9-1990, GSFC
filed a wit petition being Spl.C. A No. 6119 of 1991
and the said petition is still pending for decision. The
appropriate Government passed an order on 5-8-1991
regardi ng t he dispute in the Industrial Tribunal

Vadodara, and thereafter it was registered as Reference
(I.T.) 103 No. 1991. The Tribunal passed an ex parte
order directing to maintain status quo in respect of
service of the nenbers of the wunion. The petitioner
Conpany filed its reply in the said reference. A Civi

Suit No. 467 of 1992 was also filed challenging the
Noti fication of t he Gover nnent dat ed 28-9-1990
prohibiting the contract |abourer, wherein trial court
granted interimrelief of mamintaining status quo. It was
chal l enged by the union in a wit petition, wherein this
Court passed an order on 7-8-1992 granting interimrelief
to the nmenbers of the union. |In view of the conflicting
deci sion of the Tribunal on one hand, and the G vil Court
on the other hand, acconpanied by cont i nuance of
proceedings in both the foruns, the petitioner Conpany
noved an application in April 1992 before the Industria

Tri bunal, Vadodara for nodification of the interimorder

After hearing the parties the Tribunal passed an order on
12-8-1992. In the neantime the State Governnent by
notification dated 28-7-1993 postponed the Notification
dated 28-9-1990 and the effective date of said earlier

notification cane to be changed to 1-6-1994. In the
nmeanti ne, in pur suance of the Notification dated
28-9-1990 the licencing authority cancelled the 1licence

issued to the contractors, and therefore, the Conpany as
well as the contractors preferred appeals before the
Appel l ate Authority appointed under Contract Labour Act.
The Appellate Authority passed an order dated 22-6-1993
suspendi ng t he or der cancel li ng licence of the
contractors. The union challenged the notification on
behal f of the worknmen on 28-7-1993 in Spl.C.A. No. 325



of 1991. This Court by order dated 10-8-1993 suspended
the operation of the Notification dated 28-7-1993. In
the neantinme the Conpany as directed by the Tribuna
furnished a list containing names of persons, who at the
rel evant tinme can be said to be engaged by contractors
for jobs nentioned in the Notification dated 28-9-1990.
In the reference deposition of one worknan of the
contractor working in the canteen was recorded by the
Tribunal. In the neantinme State CGovernment referred some
issues relating to contract |abourers to the State
Contract Labour Advisory Board, in respect of which the
proceedi ngs before the Board conmmenced some time in

January 1995. Thereafter, in 1997 one nore contract
| abourer working in the canteen was al so exam ned by the
Tri bunal . In April 1997 the wunion filed another

application for interimrelief before the Tribunal and
the petitioner Conpany filed its reply and produced
rel evant docunents. The Tribunal passed an interim order
on 18-7-1998 rejecting the prayer of the union. Bei ng
aggrieved by the order dated 18-7-1998 the union filed
wit petition being Spl.C. A No. 471 of 1999, which has
been di sposed of by this Court on 12-3-1999. Thereafter
the respondent wunion filed an application before the
Industrial Tribunal for regularisation of 171 contract
workers who are clainmed to be in the enployment of the

date of Notification dated 28-9-1990. The petitioner
filed its reply and produced rel evant records including
the record of Spl.C. A No. 5854 of 1998. On the

application of the union, the Industrial Tribunal passed
an interimorder directing the petitioner Conpany to
regul arise 171 |abourers, who are said to be in the job
as on the date of Notification dat ed 28-9-1990
prohi biting the contract |abour. Having felt aggrieved
by the interimorder, passed by the Industrial Tribuna
on 17-7-1999 the petitioner filed the present petition
for quashing the said order

3. M. Dushyant Dave, |earned counsel appearing on
behal f of the petitioner subnitted that the Industria
Tribunal has conmitted an error in directing t he
petitioner Conpany to regularise services of 171 workers
inits interimorder dated 17-7-1999. Learned counse
further submtted that the reference has been nmade by the
Government to the Tribunal to exam ne and deci de whet her
the contract workers working in the petitioner Conpany
are entitled to be absorbed after the Notification of the
CGovernment dated 28-9-1990, prohibiting the contract
| abourers. Learned counsel further submitted that, by
the interimorder the Tribunal has granted the principa
relief to the menbers of the respondent wunion and now
nothing remains to be decided by the Tribunal after the



aforesaid interimorder. M. Dave consequent |y
submtted that, in a pending matter the Court or the
Tri bunal should not have passed any interim order by
which the main relief is granted to a party. Learned
counsel also subnmitted that, it is well settled law by
the Apex Court that the principal relief cannot be
granted by an interimorder

4.1t is further submitted by |Iearned counsel for

the petitioner that, as per different orders passed by
the Tribunal and the Courts, services of the menbers of
t he respondent Union have been protected by way of
mai nt ai ni ng status quo and these nenbers of the union are
wor ki ng under the control of the contractor, and
therefore the Tribunal has comtted an error in deciding
the entire matter before taking evidence, both oral and
docunentary of both the parties. It is further subnmtted
that, in pursuance of the interimorder of status quo it
was nmade clear, the worknmen wll not claim pernmanent
status during pendency of the reference. 1In view of the
above background, |learned counsel submitted that the
Industrial Tribunal should not have passed the interim
order granting final relief to the nenbers of the wunion
It is further submtted that the petitioner Company has
challenged the Notification of the Governnent dated
28-9-1990 prohibiting the contract |abour by filing wit
petition before the High Court and the sane is stil
pendi ng. It is further submitted that the State
CGovernment by another Notification dat ed 28-7-1993
postponed the inplenentation of the Notification dated
28-9-1990 and the said Notification is also under
chal l enge by the petitioner as well as by the contractors
engaged by the petitioner Conpany. Learned counsel also
submtted that, the decision of the Apex Court regarding
automatic absorption of <contract |abourer in Air India
Statutory Corporation case had been referred to a Larger
Bench and having regard to the reference, the Tribuna
shoul d have waited for the decision of the Larger Bench
before directing the petitioner Conmpany to absorb the
wor kmen. Learned counsel for the petitioner further
submtted that, before passing the inpugned interim
order, the Tribunal should have taken the oral and
docunentary evidence of both the parties and thereafter
shoul d have given its finding, but wthout taking any
evi dence, the Tribunal has junped to the concl usion that
t he wor kmen engaged by the contractors are the workers of
the petitioner Conpany after abolition of contract

| abour . Lear ned counsel consequently submitted that the
deci sion of the Tribunal suffers fromserious error and
illegality, and therefore, |liable to be quashed. It is

further submtted that, without giving an opportunity to



t he Conpany to prove their <case the Tribunal has
erroneously passed the interimorder directing absorption
of the workmen under the Conpany. The Union or its
menbers did not produce any evidence before the Tribuna

about nature of duty/job perfornmed by themand the field
in which they are working. Wthout considering all these
aspects the Tribunal has erroneously passed the interim
order. It is further subnmitted that the petitioner
Conpany has its own rules & regulations for the purpose
of selection, recruitment & enpl oyment of persons and the
Conpany cannot appoi nt any person who do not fulfil the
eligibility criteria. It is further submitted that, the
interimorder of the Tribunal regularising services of
171 workmen wth retrospective effect has adversely
affected the interest of the regularly recruited worknen
wor ki ng under the petitioner Conpany. It is also
submtted that, wthout hearing the persons to be
affected by the order, the Tribunal should not have
granted the relief by way of interim order. It is
further submitted that the Tribunal has misread the
letter of the Corporation dated 12-8-1992 (Exhibit-21).

It is subnmitted that by that letter the petitioner
Conpany has only inforned the Tribunal about the nunber
of persons who wll be affected if contract |abour is
abol i shed in pursuance of the Governnent Notification

It is seriously argued that, this letter Exhibit-21 dated
12-8-1992 is not an adnission on the part of the
petitioner Conpany that those persons are entitled to be
absor bed. It is also argued that the aforesaid
i nformati on was furnished to the Licencing Authority to
renew l|icence of the contractors, so that the workmen
wor ki ng under the contractors may not be affected by
abolition of the contract | abour

5. M. Shahani, |earned counsel appearing on behal f

of the respondent union submitted that, after filing of
the present wit petition the petitioner sought for tine
for inplementing interim order of the Tribunal, as the
Managi ng Director of the Conpany was not avail abl e. M
Shahani accordingly submitted that, since the petitioner
has sought for time for inplenenting the inpugned interim

order of the tribunal, at this stage they cannot
chal | enge order of the Tribunal and they should inplenment
t he order. | have gone through the order passed by this

Court on 15-3-2000. On a plane reading of the aforesaid
order, it does not appear that the petitioner Conmpany has
prayed for inplenenting the inpugned order of the
Tribunal, but the order has been passed on a sinple
request for adjournnent on the ground of absence of the
Managi ng Director of the Conpany. Therefore, | do not
find any force in the submission of M. Shahani. It is



al so submitted by M. Shahani that the Tribunal passed
the interim order on 17-7-1999 in pursuance of the
direction issued by this Court in Spl.C. A No. 471 of
1999. It is submitted by M. Shahani that the order of
this Court has been taken to Division Bench on LPA which
has been disnmissed on 1-2-2000. It has been subnmitted
that the Tribunal has already conplied with the order of
this Court by directing the Conpany to regularise 171
wor kmen |isted in Exhibit-21.

6. | have gone through the order passed by this

Court on 12-3-1999 in Spl.C A No. 471 of 1999. It
appears that, this Court on the point of automatic
absorption of the worknmen after abolition of the contract
work held that: -

"o the question wll still survive as to
whet her the worknen who are engaged as contract
| abour are in fact engaged in t hose
process/operations to which the Notification
extends. "

From the aforesaid observation nade by this

Court, it 1is evident that the worknen are required to
prove that, they were engaged as contract |abourers in
t he process/operations where the contract |abour has been
abolished by the Notification. It has further been held
by this Court that on the date of Notification regarding
abolition of contract |abour, the enployees can be
absorbed if they were already on such employnment on the
date of Notification or froma later date, if they have
been engaged subsequently on the terns & conditions of
enpl oyment prevailing in the establishment of principa

enpl oyer. Therefore, this Court nade it clear that, for
absorption t he wor knen nmust satisfy the terns &
conditions of the enploynment as per rules & procedures of
t he Conpany. However, this Court passed the follow ng
order in the Spl.C A No. 491 of 1999 on 12-3-1999 as
under: -

" Keeping in viewthis situation, the ends of
justice woul d be served if the Industrial
Tribunal is directed to take up in the first
instance trial of +the issue relating to the
persons enployed in prohibited process and
operation and giving a finding thereon so that,
to that extent, those persons can get the benefit
to that finding. The evidence to that effect may
also be led. "

7. M. Shahani, |earned counsel appearing on behal f



of the respondents submitted that, according to the
aforesaid order of this Court, the Tribunal had not hing
to do except passing order for absorption of the worknen
under the petitioner Conpany. I cannot accept the
argunent of M. Shahani for the reason that, this Court
has made it clear that the worknmen rmust satisfy the terns
& conditions of enploynent of the Conpany. Consequently
this Court directed the Tribunal to take up at the first
instance trial of the issue relating to persons enpl oyed
in prohibitted process and operations and comng to a
finding thereof, so that the persons working there would
get the benefit early. However the Court nmade it clear
that, evidence in this respect nmay be adduced by the
parties before coming to any finding. Now, it is to be
exam ned whet her any issue was franmed in this regard, and
findi ng had been given by the tribunal, after considering
the evidence on record ? The answer is obviously "NO
M. Shahani, |earned counsel for the respondents tried
to argue that the whole controversy has been settled by
the Apex Court in Air India Statutory Corporation Case
and therefore, no evidence is required to be |led and he
further argued that the letter of the Corporation
Annexure-21, is conclusive proof regarding the persons
working in the prohibited category, and therefore the
Tribunal did not conmit any mistake in passing the
interimorder directing absorption of the worknmen under
t he Corporati on. I, cannot accept this argunent. It is
true that the Apex Court has decided in Air India
Statutory Corporation case that the worknen working in
the prohibitory category are to be absorbed directly
under the principal enployer. But before doing so the
enpl oyees must satisfy the terns & conditions of service
of the Conmpany and evidence have to be led in this
regard. The Government Notification dated 28-9-1990 have
been nodified by the Governnent by its Notification dated
28-7-1993 and the contract |abour has been abolished with
effect from1-6-1994; and both the Notifications are
under chal |l enge before this Court in wit petitions filed
by the rival parties and these cases are still pending.
Having regard to all the facts & circunstances of the
case, | am clearly of the viewthat the Tribunal has
conmitted an illegality and acted w thout jurisdiction in
passi ng the inpugned interimorder , basing his decision
on Air India Statutory Corporation case, w thout taking
any evidence regarding the eligibility of the workmen, or
the area in which these workmen are worKki ng. In this
connection it is also necessary to refer to the terns of
ref erence nade by the Governnent to the Industrial Court.
The rel evant para of the reference runs thus :-

" As per the wit petition No. 4429/89 the



contract shown, the enployees be considered the
enpl oyees of the Main Omer and absorb them while
giving the benefit of seniority in retrospect or
not ?

According to aforesaid terns of reference, it is

the duty of the Industrial Tribunal to take evidence both
oral and docunentary and give a finding to that effect.
But not hing has been done before passing the inpugned
order. It appears, on the basis of the letter at
Exhi bit-21, the Tribunal junped to the conclusion that
the 171 worknen as nentioned in the said letter are
wor ki ng under the petitioner Conpany, taking the said
letter as an adnmission on the part of the petitioner
Conpany. It is the case of the petitioner t hat,
af oresaid informati on was given to the Tribunal, by which
they have inforned to the Licencing Authority for grant
of licence to the contractors. | have gone through copy
of the letter dated 12-8-1992 (Exhibit-21). On a plain
reading of the said letter it cannot be treated as an
adm ssion on the part of the Conpany regardi ng absorption
of 171 enployes. A copy of Exhibit-21 has been produced
by the petitioner and it is kept in the case record.
After going through the papers and documents produced on
the case record, I am clearly of the view that the
I ndustrial Tribunal was under an obligation to decide the
i ssue regarding absorption of the worknmen, after taking
oral and documentary evidence. But the finding of the
Tribunal in the interim order for absorption of the
wor krmen i s without any evidence. The principal relief
clainmed by the respondent union is for absorption. The
Tri bunal before deciding the issue on nmerit passed the
interim order regarding absorption of the worknmen under
the petitioner Conpany, and thus, the final relief has
been granted to the respondent Union without deciding the
case on nerit. Therefore, | amof the view that, the
Tri bunal should not have passed the impugned order of
absorption granting final relief at the trial stage.

This is another illegality conmitted by the Tribunal

Having regard to the submi ssion of the | earned counse

for the parties, | amof the view that the Tribunal has
acted illegally and wthout jurisdiction in granting
final relief by its inmpugned interimorder and therefore,
t he order shoul d be quashed. Accordingly the interim
order of the |Industrial Tribunal passed in Reference
(I.T.) No. 103 of 1991 on 17-7-1999 is quashed. The
Tribunal is directed to decide the dispute between the
parties as early as possible. To protect the interest of
the workmen , | do not find it necessary to pass any

interim order, as the interim order of status quo
regardi ng services of the worknmen have already been



protected. Accordingly this petitionis allowed. Rule
made absolute. However, | make no order as to costs.

Dt: 31-08-2000
( P.K Sarkar, J)

/vgn.



