IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATION No 6650 of 1999

For Approval and Signature:

Hon' bl e MR JUSTI CE A. K. TRI VEDI

1. Whether Reporters of Local Papers nmay be all owed . YES
to see the judgenments?

2. To be referred to the Reporter or not? : NO

3. Whether Their Lordships w sh to see the fair copy : NO
of the judgenent?

4. \Whether this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. Whether it is to be circulated to the Cvil Judge? : NO

NASREEN MOND. | Ml YAZ GORUM YANANSARI W FE OF DETENU
Ver sus
COWM SSI ONER COF POLI CE SURAT

Appear ance:
MR NM KAPADI A for Petitioner
M. A J. Desai, AGP for Respondent No. 1, 2, 3

CORAM : MR JUSTI CE A. K. TRI VEDI
Date of decision: 29/02/2000
ORAL JUDGEMENT
Heard | earned Advocate M. N M Kapadia for the
petitioner and | earned AGP M. A Jd. Desai for the

respondents nos.1, 2 and 3.

1. The petitioner-Nasreen NMhd. I mtiyaz Gorum yan



Ansari has filed the present petition under Article 226
of the Constitution to challenge the detention order
dated 5-8-1999 passed against her husband- Mohamed
Imiyaz alias Lali Gorumyan Ansari by the respondent
no. 1- Conmm ssi oner of Police, Surat in exercise of powers
conferred under Section 3(1) of the Gujarat Prevention of
Antisocial Activities Act, 1985 ("PASA' for short).

2. The grounds of detention served and supplied to

the detenu wunder Sec.9(1) of "PASA", copy of which is
produced at Annexure "C' inter alia indicate that a
Prohi biti on Case vide CR no.5125/99 was registered at DCB
Police Station against the detenu on 22-4--1999 wherein
I ndi anmade foreign Iiquor was found and seized from the
possession of the petitioner. That the case is pending
for trial in Court.

2.1The grounds further indicate that two w tnesses

on assurance of their annonymty vide their statenent
dated 30-6-1999 have supplied information regarding the
bootl eggi ng activities of the detenu and have related
al | eged i nci dents dat ed 2-6-1999 and 19- 6- 1999
respectively.

3. That in consideration of the aforesaid material

the detaining authority has cone to the conclusion that
the detenu is a bootl egger” within the neaning of
Sec. 2(b) of "PASA". That enf or cenent of gener a
provisions of Ilaw being insufficient to prevent the
petitioner fromcontinuing his prejudicial activity, the
detention order is necessary, and hence, the inpugned
order is passed.

4. The petitioner has chall egned the inmpugned order

on numerous grounds. It is contended on behal f of the
detenu that on account of non explanation of delay in
taking action of passing the detention order after the
live Iink between the alleged antisocial activity and the
action taken havi ng been snapped, the detention order is

bad in |aw It is submitted that the case regi stered
against the detenu on which the detention order is
passed, is registered on 22-4-1999 and the detenu was

arrested on 28-4-1999 and rel eased on bail on 1-5-1999.
That information through anonynous wi tnesses was received
vide statenent dated 13-6-1999 and yet action of passing
the detention order is taken on 5-8-1999 w thout any
expl anati on for the del ay.

5.1n the matter of PRADEEP N LKATNH PATURKAR VS.
S. RAMAMURTHY & ORS ( AIR 1994 SC 656) having followed
the earlier decisions, the Suprene Court has held that if



the delay in taking the inpugned action fromthe | ast
date of antisocial activity of the detenu is not
sufficiently explained the order is vitiated and cannot
be sust ai ned. That the same proposition has been
reiterated by this Court in the matter of ELESH PATEL
VS. C. P. AHVEDABAD reported vide 1997(1) G L.H. 381.

6. On scrutiny of the grounds of detention, it
appears that the grounds of detention is devoid of any
material to explain the delay in taking action from
30-6-99 to 5-8-1999. That despite due service of rule,
none of the respondents have filed affidavit-in-reply to
controvert the avernents nade in the petition, and as
such, there being no explanation on record for the
i nordi nate del ay whi ch has occasi oned, the inpugned order
could hardly be sustai ned.

7. As the petition succeeds on the aforesaid ground
alone it is not necessary to consider and decide the
other contentions raised in the petition

8. On the basis of the aforesaid discussion, the

petition is allowed. The inpugned order of detention
dated 5-8-1999 passed by the respondent no.1l agai nst the
detenu is hereby guashed and set asi de. The
det enu- Mohammed Intiyaz alias Lali Gorumiya Ansari is
ordered to be set at liberty forthwith, if not required
in any other case. Rule to that extent is made absol ute.
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