IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATION No 11317 of 2000

with
SPEC!I AL cviL APPLI CATI ON
NCS. 12129, 12130, 11897, 11388, 12002,
11196, 11197, 11198, 11477, 11578, 11579, 11580,

11165 to 11195, 11245 to 11250, 11494, 11496, 11497,
11242, 11313, 11350, 11373, 12587, 11894, 11825 to 11832,
11256, 11257,11258, 11277 to 11281, 11318, 11319, 118383,
13236, 11236, 11292 and 13451 all of 2000.

For Approval and Signature:

Hon' bl e MR JUSTI CE H. K. RATHOD

1. Whether Reporters of Local Papers may be all owed
to see the judgenents?

2. To be referred to the Reporter or not?

3. Wiether Their Lordships w sh to see the fair copy
of the judgenent?

4. \Wether this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nade thereunder?

5. Whether it is to be circulated to the Cvil Judge?

MANAT KHEMRAJ SOVAJI
Ver sus

DI ST PRI MARY EDUCATI ON OFFI CER
Appear ance:

MR KB PUJARA, M. A D. Mthani, M. J.K Raval, M.
N.S. Desai, M. D V.Shah, M. Anil Thakore, M. MV.
Patel with M. J.K Raval, M. Mhul K  Vakharia, M.
Vanraj D. Pargi, for Petitioners.

MR RA MSHRA with M. M N. Popat for Respondent 1t 03.
Ms. Mani sha Lavkumar, AGP for respondent Governnent in
SCA No. 11165,11166, 11242, 11292, 11313, 11578, 11579,
11580 all of 2000.



CORAM : MR JUSTI CE H. K. RATHOD
Dat e of decision: 27/12/2000
CAV JUDGEMENT
There are sonme basic values which nman has

cherished throughout the ages. But nman | ooked about him
and found the ways of men to be cruel and unjust and so

also their | aws and cust oms. He saw nmen
flogged,tortured, nutilated, nmade slaves, and sentenced
to rowthe galleys or to toil 1in the darkness of the

mnes or to fight in an arena with wild and hungry beasts
of the jungle or to die in other ways a cruel, horrible
and lingering death. He found judges to be venal and
servile to those in power and the |aws they adm ni stered
to be capricious, changing with the whinms of the ruler to
suit his purpose. Wen, therefore, he found a system of
l aw which did not so change, he praised it. Thus, there
was neither hope nor help in man nmde laws or nman
est abl i shed cust ons for they were one sided and
oppressive, intended to benefit armed might and nonied
power and to subjugate the downtrodden poor and the
hel pl ess needy. |f there was any help to be found or any
hope to be discovered, it was only in a law based on
justice or reason which transcend the |aws and custons of
men, a law nmade by soneone greater and m ghtier than
those nen who made these laws and established these

cust ons. Such a person could only be a divine being and
such a law could only be 'natural law or 'the law of
nat ure' nmeani ng thereby ‘'certain rules of conduct
supposed to be so just that they are binding upon al

mankind'. It was not 'the law of nature' in the sense of

"the law of the jungle' where the Iion devours the |anb
and the tiger feeds upon the antel ope because the lion is
hungry and the tiger fam shed but a higher law of nature
or 'the natural law where the lion and the lanb Iie down
together and the tiger frisks with the antel ope.

If courts of law are to be repl aced by

adm nistrative authorities and tribunals, as indeed, in
sonme kinds of -cases, with t he proliferation of
adm nistrative law, they may have to be replaced, it is
essential that administrative authorities and tribunals
should accord fair and proper hearing to the persons
sought to be affected by their orders and gi ve
sufficiently clear and explicit reason in support of the
orders nade by them Then al one adm ni strative
aut horities and tribunals exercising quasi judicial
function will be able to justify their existence and



carry credibility with the people by inspiring confidence
in the adjudicatory process. The rule requiring reasons
to be given in support of an order is, the Iike principle
of audi alterampartem a basic principle of natura
justice which nmust informevery quasi judicial process
and this rule nmust be observed in its proper spirit and
nere presence of conpliance with it would not satisfy the
requi rement of | aw.

It appears that even the executive authorities

when taking admnistrative action which involves any
deprivation of/or restriction on inherent fundanental

rights of citizens nust take care to see that the justice
not only done but nmanifestly appears to have been done.
They have a duty to proceed in a way which is free from
even appearance of arbitrariness or unrneasonabl eness or
unf ai r ness. They have to act in a manner which is
patently inpartial and neets the requirenments of natura

justice.

In this group of petitions, order of termnation

dated 12th Cctober, 2000 is under chall enge. Al  the
petitioners in this group of petitions were working on
the post of primary teacher, duly selected and appointed
by the District Primary Education Oficer, District
Educat i on Conmittee, Junagadh District Panchayat ,
Junagadh. Si nce all these petitions raise comobn
guestions of |law and facts relating to the inmpugned order
of termnation dated 12th Cctober, 2000, all these
petitions were heard together and are decided by this
conmon j udgrent .

Rule in each petitions, service of which is

wai ved by M. R A M shra, and M. Manoj Popat,
| ear ned advocates appearing for the respondents. Wth
the consent of the | earned advocates for the parties and
in the facts and circunstances of the case, all these

petitions are taken up for final hearing today.

The facts which are common to all these petitions
are as under:

The petitioners belong to scheduled tribe. The

petitioners have passed their SSC Exami nation wth nore
than 55 per cent of marks. That by circular dated 2nd
January, 1990, the State Government in its Education
Departnent, decided to fill wup about 4900 back |og
vacancies of primary teachers of scheduled tribes on
expeditious basis and, therefore, the respondent NO 1
herein had issued an advertisenment dated 15. 2. 1990
i nviting applications from only schedul ed tribe



candidates to appear at the open interview on 21st
February, 1990. The required qualification was that of
passi ng of SSC Exani nation and the requirenment of age was
between 18 to 33 years. According to the petitioners,
neit her m ni mum  nmarks required for selection and
appoi nt ment nor nunber of vacancies were notified in the

adverti senent. Bei ng eligible and qualified, the
petitioners had appeared at the open interview with al
of ori ginal mar k sheet s and certificates. The

petitioners were duly selected by the duly constituted
selection comittee and their nanes were placed in the
select list. After fully wverifying the original nmark
sheet and certificates of each petitioners and also after
being satisfied about the petitioners,therespondentno.1
had issued appointnent orders on 28th August , 1990.

Thereafter, the petitioners i mediately joined the duties
and di scharged the duties honestly and sincerely for nore
than ten years till the date of their ternination

During the said period, the respondent No.1l had sent the
petitioners for PTC Training during vacations and the
petitioners satisfactorily conpleted such period of

training of PTC and passed the PTC Exam nation in the
year 1994-1995. Since then, the petitioners have been
paid the salary as a trained teacher. After the
petitioners served for nore than five years, t he
respondent no.1 had issued one show cause notice dated
9th January, 1996 alleging that the District Education
Conmittee had passed resolution no. 1/1 dated 1st

August, 1990 prescribing mninumrequirements of 56.42%
of marks in SSC for the appointnent and the petitioners
were possessing the marks | ess than that and hence the
services of t he petitioners were required to be
term nated. The petitioners inmmediately replied the said
show cause notice. Thereafter, no further action was
taken for further period of five years and then all of a
sudden, according to the petitioners, termnation order

dated 12th October, 2000 has been served upon the
petitioners on 30th Cctober, 2000. According to the case
of the petitioners, it was never told about the mininum
percentage of of marks required for appointnment nor any
such requirement was prescribed either in the State
CGovernment circular dated 2nd January, 1990 nor in the
advertisenent dated 15.2.1990. The petitioners had
produced original mark sheets and certificates and the
sel ection comrmittee duly selected them and t he respondent

no.1l duly appointed themwi th open eyes and now, after

nore than ten years' blotless services, the respondents
have no authority in lawto term nate their services on
the alleged ground of some resol ution having been passed
on 1st August, 1990 by the District Education Committee
["the Conmittee" for short].It is also subnmtted that the



Di strict Education Committee is different from the
selection committee and it is for the comrittee to
prepare the select list. The petitioners were placed in
the select list and the first respondent had rightly
issued the order of appointnment to the petitioners. The
petitioners had not indulged into any illegality at any
stage of selection process. Therefore, the petitioners
cannot be visited with the inpugned order of ternination
at this late stage after nore than ten years' service

It is contended that no chargesheet was served upon the
petitioners, no specific allegation of guilt has been
al | eged agai nst the petitioners, no departnmental inquiry
has been held and no reasonabl e opportunity was given to
t hem bef ore passing the impugned orders of termination
agai nst the petitioner. That the petitioners have
already completed the age of 33 years and now the
petitioners have no chance of getting any alternative
enpl oyment at this stage and,therefore,the inpugned order
of termination is contrary to all the canons of equity,
I aw, justice, fair pl ay and nat ur al justice
and, therefore,required to be quashed and set asi de.

The petitioners have specifically contended that
according to the inmpugned orders of term nation, the
petitioners had obtained the present appointnent by

irregularity and, t her ef or e, the inpugned orders of
term nation has been passed by way of puni shnment .
However , bef ore passi ng such punitive orders, no

chargesheet has been issued and it has been passed
wi t hout specifically al | egi ng t he m sconduct and
initiating departnental i nquiry into t he char ges
and, therefore, the inpugned orders of termnation are
violative of the basic principles of natural justice.

The petitioners have produced on record the

gover nirent resol ution dated 2nd January, 1990 and
advertisenent dated 15th February, 1990, appoi ntnment
order dated 28th February, 199-, directions of the
district primary education officer dated 19.9.1990 to the
concerned principals of the schools wherein it is stated
t hat the petitioner has produced all the relevant
original «certificate bef ore t he district primary
education officer and it was directed to the principal of
t he concerned school to allowto resune the duties to the
petitioners. The school leaving certificate and mark
sheets have been produced on record. The CGover nnent
circular dated 23.4.1993 has al so been produced wherein
the list of the primary teacher who has satisfactorily
undergone the training has been annexed with the said
government resolution. In the said list, nane of the
petitioners have been recorded. Copy of conmpl etion of



the PTC Certificate has also been produced on record.
The mark sheet of such PTC training in respect of the
petitioners have al so been produced; copy of the show
cause notice has also been produced on record; reply
thereto dated 20.1.1996 has al so been produced on record
and the termnation order dated 12th Cctober, 2000 has
al so been produced on record.

The respondent has filed reply to the present

petition through one M. K.L. Dodiya District Primry
Education Oficer, District Panchayat Junagadh dated
7.11.2000 and the 2nd reply submtted by the same officer
dat ed 19. 12. 2000. In their reply, the respondents have
deni ed the avernents made by the petitioners herein. It
is further contended that the contentions raised are
al ready covered by the decision of this court rendered in
special civil application no. 3141 of 1993 and other
allied matters. According to the respondents, the
appoi nt nent has been obtained by practising fraud and
illegality and that the petitioners have no right to
approach this court under Article 226 of the Constitution
of I ndi a. The respondents have subnitted that the
petitioners are having alternative renedy and,therefore
these petitions are required to be dismssed on that
ground. It is also contended that these petitions are
required to be dism ssed as the petitions are involving
di sputed questions of fact which cannot be appropriately
deci ded under Article 226 of the Constitution. It is
al so subm tted by the respondents that all these
petitions are raising identical contentions about the
order of termination and al so regarding the procedure to
be followed by the authorities and as per the direction
of this court, the petitioners have been issued the
notice to show cause and, thereafter, hearing was
afforded and ultimately, the order of termination has
been passed and the petitioners have obtai ned appoi nt ment
by fraud and as the order of appointnent itself s
fraudulent, the entire procedure thereafter has been
vitiated as a result of fraud and therefore, order of
termnation is quite legal, just and proper and has been
passed after due conpliance of the procedure. It is also
submtted by the respondents that as a result of large
scale fraud and illegalities and irregularities, order of
appoi ntnent are obtained by the petitioners and the
respondents have further submitted that the circular
i ssued by the Governnent on 2nd January, 1990 to fill up
the back log of the ST Candidates, appointnments were
required to be made. In Decenber, 1989, such back | og
was to the tune of 469 posts and accordi ngly,
adverti senent was i ssued for open interview The
interview took place, list of candidate was prepared and



the total nunber of candidates interviewed were in al

1364 and on the basis of the said list, selection
conmittee pr epar ed the first select Ilist of 1162
candidates and inspite of this fact, the selection
conmttee chairman, secretary and nenber subsequently
i ncluded the nanes of the <candidates illegally. The
chairman of the selection conmittee included the nanes of
170 candidates on 5th March, 1990. The secretary of the
conmittee included the nanes of 170 candi dates. The
chairman and secretary of the selection comittee al so
i ncl uded the nanes of 18 candi dates on 12th March, 1990
whereas in the |list of nenber, nine nanes were included
and on 13.3.1990, 185 nanmes were included in the list of
chairman of the selection comittee and 254 nanes were
included in the list of secretary of the conmmttee.
Simlarly, on 14.3.1990, there was not a single name in
the list of chairman while in the list of secretary, 76
nanes were included while 100 nanmes were included in the
list of menber of the committee. That on 15.3.1990, 67
nanes were included in the list of the chairman and 306

nanes were included in the list of secretary and 174
nanes were included in the list of menber. Simlarly, in
the list of 21.3.1990, four nanes were included in the
list of chairman and no nanes were included in the |[|ist

of the secretary and nenber. The crimnal conplaint for
this large scale irregulrity and fraud has been filed and
the entire record is with the police. Thus, according to
the respondents, the chairman, secretary and nenber of
the then selection committee illegally included the names
of the petitioners in fraudulent manner and also in
collusion with the candidates as if they were present at
the tine of interview The nanmes of the candidates who
have been included in the |list nostly belongs to the
Panchmahal s District. Therefore, these nanes have been
subsequently added and these candidates have not been
interviewed by the selection conmittee. It is also
subm tted that after the preparation of the first
selection list, 346 candi dates were gi ven appoi nt ment and
t hese appointments were given in the regular nanner after
foll owi ng due office procedure noting the appointnent
orders in the out ward regi ster and sendi ng them by post.
Thereafter, | ar ge nunber of candi dates have been
appoi nted by the then district prinmary education officer
in illegal and fraudulent rmanner practising fraud and
nepoti smwi thout follow ng regular procedure and w thout
noting the orders in the outward register. As the
paynment to these primary teachers have to be nade from
t he concerned tal uka panchayats, these facts did not cone
to the know edge of the authorities imediately. There
are number of candi dates whose nanes are not figuring in
any of the legal or fraudulent registers and yet they



have secured appoi ntnent orders. Nanes of t he
petitioners also do not figure in the back |og registers

mai ntained from the initial list of list of 1364
candidates and the select list of 1162 candi dates and,
therefore, when the initial entry itself is illegal, void

ab initio and it was done by the conmittee in fraud,
nepotism and nal practice, such appointnent of the
petitioners is contrary to the recruitment rules and the
gover nment gui del i nes. Thereafter, the respondents have
submtted that in such nmal practice and dishonesty
conmtted by the chairnan, secretary and menber of the
selection comittee, the GCovernment by letter dated
5.3.1993 directed to take appropriate action in the
matter in accordance with | aw Therefore, ultimtely,
the services of the petitioners were term nated by the
respondents. All such teachers had approached this court
by filing special civil application no. 3141 of 1993 and
other allied matters and this court allowed the said
matters by quashing and setting aside the orders of
termnation and it was directed to the authorities to
issue the show cause notice fresh before taking any
action. Thereafter, the procedure was followed in
respect of such teachers. After foll owi ng due procedure
by issuing show cause notice and subsequently term nation
orders were passed against such teachers which was
chal l enged by filing special civil application no. 7156
of 1994 and other identical natters.On 27th My, 1994,
this court relegated such teachers to the alternative
renedy of appeal before the tribunal under section 24 of
t he Bonbay Prinmary Education Act, 1947 and thereafter, the
tribunal again termnated the services of 323 teachers by
order dated 20. 4. 1994. Agai n, such orders were
chal | enged before this court by filing petition being
special civil application no. 12311 of 1995 and allied
matters. Al these petitions were allowed only on the
ground that the petitioners were not given reasonable
opportunity and that they should be permitted to engage
| awyer while representing their case before the tribunal

Thereafter, before the tribunal, opportunity to engage
advocate was given and the tribunal allowed all the
appeals by order dated 17th Cctober, 1996 and 273
teachers were directed to be reinstated in service within
15 days. Against such decision of the tribunal, the
respondents had preferred revision application before the
State Governnment and the said revision application was
al l owed by order dated 10th June, 1997 and the order of
the tribunal dated 17.10.1996 was quashed and set aside.
Agai nst that order passed by the Governnent in revision
against the order of the tribunal, such teachers had
approached this court and this court by order dated
9.10. 1997 passed the order of the State Governnment in



revision and the education secretary was directed to pass
appropriate orders after hearing the advocates for the
petitioners in t hose petitions. Thereafter, the
education secretary, after hearing the advocate for such
teachers, passed order dated 7th April, 1998 quashi ng and
setting aside the orders passed by the tribunal dated
17.10.1996. Thereafter, such teachers approached the
chief mnister by way of representation on 17.11.1997 and
the said representation has also been rejected by the
Hon' bl e Chief Mnister on 22nd April, 1999. However ,
this whole history has been given by the respondents in
respect of sone teachers whose services were earlier
termnated by the first respondent and none of the
petitioners herein were connected with any of such
earlier proceedings. By giving such details, the
respondents have pointed out that because of the pendency
of the earlier proceedings in respect of sone of the
teachers, delay has occurred in taking action

In this group of petitions, on behalf of the
petitioners, nainly M. Pujara has appeared and has
submtted that in view of the government resolution dated
2.1.1990, the respondent had advertised the posts of the
primary teachers on 15.2.1990 in respect of ST Candi dates
alone. It was an open interview and therefore, at the
time of oral interview, candidates were required to
tender hand witten application as per the proform
prescribed alongwith two passport size photographs and
original marksheet, certificate with certified copies of
mark sheet and certificate and also required to produce
certificate from the social welfare officer or the
mam atdar or any other recognised officer for having
menber of the scheduled tribe. According to M. Pujara,
there was no such specific selection committee but each
candi dates were called for open interview just to produce
their basi c requi r enent of havi ng educati ona
qualification and to satisfy the age criteria and to
satisfy that he candidate belongs to ST Conmunity. This
procedure was followed by each petitioner and as per the
appoi ntnent order issued by the respondents, it is
specifically mentioned that as per the personal interview
and on the basis of such personal interview, and also on
t he basi s of t he result of t he educati ona
qualifications, the petitioners wer e sel ect ed and
appointed as wuntrained prinary teachers in the scal e of
Rs. 950- 1400 and the appoi ntnments were given on probation
IN the order of appointment, names of candidates, place

of posting, school etc.has been nentioned. It is also
nmentioned in the appointnment order that initially, the
candidate will have to report before the comrittee and to

produce original certificate and marksheet etc. and it



is also nentioned in the order of appointnent that if the
candidate will not report within the period stipulated
therein, then,such appointnent shall stand cancell ed.
Such appoi ntnent orders were signed by the District
Primary Education O ficer. Such appoi ntee was required
to give bond for serving for five years' period and bond
of Rs. 10000/ -. In view of the appointnment orders issued
by the respondents, the petitioners have produced all the
necessary certificates before the district primary
education officer, Junagadh and sanme has been received
and certified by himby letter dated 19th Septenber, 1990
with a direction to the concerned principals of the
school to allow the petitioners to report as untrained
primary teacher. Learned advocate M. Puj ar a has
submtted that alnost all the petitioners have conpleted
their training of PTC and have passed the sane and
necessary certificate and mark sheet to that effect has
al so been issued by the concerned authority in their
favour. Now, he has subnmitted that after the appoi ntnent
of the petitioners, nore than five years have gone and
all of a sudden, on 9.1.1996, the respondent no.1 issued
show cause notice to the petitioners wherein two facts
were mentioned one of which is the reference made to the
orders of this court in special civil application no.
3141 of 1993 and allied matters and it has been alleged
agai nst the petitioner that the said appoi ntnment has been

obtained by adopting illegal neans and by conmitting
irregularities and allegation is also made that as per
the select list, the petitioners are not possessing

requisite qualification and said appoi nt nent s wer e
obtained by fraud and irregularities and, therefore,
expl anations were called for fromeach of the petitioners
and the petitioners were directed to submt the sane
within three weeks and it was accordingly replied by each
of the petitioners and in reply, the allegations of fraud
and irregularity, nepotism etc. were denied by the
petitioners. It is also nentioned by the petitioners
that the petitioners were not a party to special civil
application no. 3141 of 1993 or any other allied matters
and that the original mark sheets, certificates were
produced at the relevant point of tinme during the
interview and the same was scrutinised and finalised by
the respondents and thereafter the petitioners were
sel ected and appointed to the post of primary teacher and
subsequently in result, the petitioners were appointed.
It is also submtted that during the total period of five
vacati on from 1992 to 1994, the petitioners have
conpleted PTC Training and have also cl eared PTC
Exam nation and have beconme trained teacher and are
receiving the salary of trained teacher. The petitioners
have al so asked for personal hearing in the said reply



pointing out that if the authority is not satisfied with
t he said expl anation, they nmay be given opportunity of
personal heari ng. Al ongwi th such reply, the petitioners
had annexed copi es of appoi ntnment order, necessary proof
and rel evant docunent s and narksheet of PTC and
certificate has al so been produced. After subnitting the
reply on 20.1.1996, without holding any departnental
inquiry against the petitioner in respect of serious
al l egation, the petitioners were called personally by the
District Primary Education O ficer in the year 1998 and
in the personal hearing, which took place in May, 1998,
the District Primary Education Officer had come to the
conclusion that the appointnent has been obtained by the
petitioner by adopting fraud and illegality and
irregularity and, their names are not included in the
select list and they are not possessing the requisite
qualifications and their nanes are not included in the
back log priority register and their nanmes were also not
included in the staff selection conmittee and ultimtely,
on such concl usi on whil e exercising the powers under sec.
24 (1) of the Bonbay Prinmary Education Act, the said
officer has issued termnation order agai nst each
petitioners in this group of petitions.

Lear ned advocate M. Puj ara has subnitted that

the respondents have not fol | owed t he procedure
prescribed in law while passing the inpugned orders of
term nation. He has further submtted that the inpugned
orders wer e passed on t he al | eged ground of
irregularities and illegalities and fraud in obtaining
the orders of appointnent. However, before passing the
orders on such all eged grounds, the respondents have not
initiated any detailed regular departnental inquiry
t hough none of the petitioners had admitted the charge
| evelled against them in the show cause notice and
t herefore,the i mpugned orders of termnation are illegal
unj ust,inproper and bad in law and are required to be
guashed and set aside. According to him it was the duty
of the respondents to prove the allegations against the
petitioners by holding regular departnmental inquiry and
to give sufficient and reasonabl e opportunity to defend
the charge levelled against them and thereafter the
inquiry officer has to give finding whether the charge or
the allegation |levelled against the petitioners is found
to be proved or not and then, explanation is required
from the petitioner and thereafter only, final order can
be passed by the respondents. However, w thout resorting
to this procedure, the respondents have straight way
passed the i nmpugned orders on such all eged grounds by way
of puni shnent and as such, the orders inmpugned herein are
punitive in nature and yet they have been passed wi t hout



resorting to such procedure. He has submitted that as
regard t he all egations of nmal practice, fraud or
illegality in obtaining the orders of appointnment, there
is nothing on record to prove the said facts agai nst the
petitioners. On the contrary, <considering the reply
subm tted by t he respondents against the present
petitions, the allegations have been nade against the
Chairman, Secretary and Menber of the then Selection
Conmittee and therefore, no fraud or illegality or
irregularity has been established against the petitioner
and, therefore, in view of this, the inpugned order of
termnation is required to be quashed. He has relied
upon the follow ng decisions :

(1) 1993 (1) GCD 690 (Gujarat) in case of Patel
Kantil al Anbal al versus CGovernment of Cujarat.

(2) AIR 1998 SC 101 in case of Vijay Goyal versus
Uni on of India

(3) 1996 Lab 1C 588 (SC) in case of Kashinath Nagaya
| bhatte versus State of Maharashtra.

(4) AIR 1991 SC 295 in case of HC Puttaswany versus
Hon' bl e CJ Kar nat aka.

(5) (1991) (2) SCC 599 in case of Ravindra Narayan
versus State of Mharashtra.

(6) 1997 (2) GH 618 in case of BM Shah Educati on
Soci ety versus SHi |l pa Chauhan

(7) 1986 (2) G.H 753 in case of Anopsinh versus VK
Gupt a.

(8) 1998(2) CLR 1021 (DB) (Kerala) in case of
Pradeepkumar versus Mhanan.

(9) AIR 1999 SC 517 in case of Union of India versus
Ki shoril al Babl ani

(10) 1999 (3) SCC 60 in case of Dipti Prakash Banerjee
versus Satyendra Nath Bose Centre for Basic
Sci ence Cal cutta.

(11) (JT) 2000(1) SC 540 in case of JM Baxi & Co.
CGuj ar at versus Commissioner of Custonms, New
Kandl a.

(12) 1995 AIR SCW800 in case of Dr. Bal kri shnan
Agarwal versus State of UP & Os.

Lear ned advocate M. Pujara has also placed

reliance upon the provisions of the GQujarat Panchayats
Service (Discipline and Appeal) Rules, 1964 and has
poi nted out that the said provisions are applicable to
the petitioners and binding to the respondents and in
case of disciplinary matters as per sec.7,procoedure for
i mposi ng naj or puni shment has been prescribed and as per
section 7 subclause (1), no order inposing on a nenber of
t he panchayat service any of the penalties specified in



clause (6) to (9) of the rules shall be passed except

after a formal inquiry is held as far as maybe, in the
manner herei nafter provi ded. The manner has been
provided that the disciplinary authority shall frane

definite charge on the basis of the allegation and shal

conmuni cate such charges alongwith the statenent of
allegations to the nenber of panchayat service and al so
require himto subnit the explanation within such tine as
may be specified in witing and also to state whether he
desires to be heard in person. The person agai nst whom
such inquiry has to be held shall for the purpose of
preparing defence be permtted to inspect and take
extracts fromsuch records as he nay specify. On receipt
of the witten statenent of the defence, iif any such
statement is not received within the tine specified, the
di sciplinary authority may hinmself inquire into such
charges as are not admitted. If the nmenber of the
panchayat service desires tobe heard in person, he shal

be so heard.If he so desires or if the disciplinary
authority so directs an oral enquiry shall be held by the
enquiry officer. At such inquiry,evidence shall be heard
as to such of the allegations as are not admtted and the
person charged shall be entitled to cross exanmine the
wi tnesses, to give evidence in person and to produce
docunents if any and to have such witnesses called as he
may wi sh. As per sub clause (9) of clause 7 of the said
rules, at the comrencenent of the inquiry, the inquiry
officer shall prepare a report of the inquiry, recording
his findings on each of the charges together with reasons
therefor.If in the opinion of the enquiry officer, the
proceedings of the inquiry establish, charges different
fromthose originally framed, he may record findings on
such charges. After receiving the finding report from
the inquiry officer, the disciplinary authority shal

consider the record of inquiry and will consider the
finding on each charge having regard to the findings on
the charges and record of proceedi ngs. As per sub clause
(13) of <clause 7 of the said rules,if the disciplinary
authority having regard to the findings is of the opinion
that any of the penalties specified in clause (1) to (5)
of rule 5 should be inmposed, it shall pass appropriate
order in the subject to the condition that in every case
in which it is necessary to consult the board of
sel ection committee, the record of the inquiry shall be
forwarded to the board of selection conmttee, as the
case may be, for its advice and such advice shall be
taken into consideration before passing final orders.
According to the | earned advocate M. Puj ara, each of
the petitioners herein is a nmenber of the panchayat
service and hence these rules are applicable to the
petitioners and all the petitioners are working for nore



than ten years and they are all permanent teachers
working with the respondent panchayat and, therefore, the
order of ternmnation is bad, illegal and contrary to the
principles of natural justice. He has also relied upon
the G@ujarat Panchayat Service (Recruitnment of Prinmary
Teachers) Rules, 1970 and has mmde reference to the
definition of '"administrative officer'. He has relied
upon rule 4 of the said rules whereunder qualification
has been prescribed. He has also relied upon rule 11,12
and 13 of the said rules. He has submitted that in view
of these recruitnment rules, the petitioners are qualified
candi dates appointed after selection and the committee
has power to relax the qualification and after preparing
the final list of the candidate selected for appointnent
shall be prepared by the conmittee and the selected
candi dates,if required to undergo training in such course
as per the government guidelines and execute bond giving
undertaking to serve under the panchayat for not |ess
than four vyears. As per rule 13 of the said rules, the
adm ni strative officer shall issue appointnment orders of
the candidate by the conmmittee strictly according to the
ranks given by the conmittee in the select list. Rule 14
t hereof provides that subject to the availability of
vacanci es candi dates fromthe select |ist prepared on My
shall be appointed before select Ilist is prepared in
Cct ober next becones finalised. M. Pujara has also
relied upon the provisions of the Bonbay Prinary
Educati on Act,1947. He has subnmitted that as per section
24(1) of the said Act, the admnistrative officer shal

have power, subject to such general instructions as my
be issued from tine to time by the director to

pronot e, t ransfer and t ake all disciplinary action
(including renoval or dismssal) against the staff
mai nt ai ned under section 20. He has thereafter relied

upon the provisions of section 20. Section 20(1) of the
said Act provides that every district school, board wth
the approval of the Governnent and every authorised
muni ci pality shal | mai nt ai n an adequate staff of
assi st ant adm ni strative of ficers, supervi sors,
attendance officers, supervisors, attendance officers,
clerks, primary school teachers and inferior servants and
other staff (including engineering staff) as nmay be in
the opinion of the Governnent be necessary for the
adm ni stration, nanagenent and control of approved
schools wthin its area or for enabling a primary schoo
panchayat constituted under section 36B to discharge its
functions under this Act. Section 20(2) of the said Act
provi des that the staff mmintained under sub section(l)
shall be the servants of the district school board or of
the authorised municipality as the case nay be and shal

receive their pay, allowances, gratuities and pensions



fromthe primary education fund. Such staff maintained
by a district school board shall receive their provident
fund fromthe fund established under section 46A and the
primary school teachers mmintained by an authorised
nmuni ci pality shall receive their provident fund from the
primary education fund.

Therefore, relying upon the provisions of section

20 of the said Act, Ilearned advocate M. Pujara has
submtted that the petitioners are the authorised staff
mai nt ai ned by the panchayat. However, before term nating
their service, the respondents have not followed the said
mandat ory rul es. Accordi ng to M. Puj ar a, t he
petitioners are entitled to protection before term nating
their service on the ground of stigna. He has submtted
that under sec. 24(2), appeal has been provi ded agai nst
dismissal or termnation which is not an effective
renedy. He has made reference to the earlier litigations
by other teachers as has been referred to by the
respondents in their affidavit in reply which as resulted
ultimately in said proceedi ngs, none of the teachers has
got the result of their legal fight. He has submtted
that it is not an efficacious renedy. He has submtted
that the detail ed procedure of appeal in annexure "C' of
the Bonbay Prinary Education Rules has been provided
under rule 71 to 82 but according to him this detailed
procedure itself is not effective and adequate to
challenge the termination order by way of appeal when
undi sputedly the procedure prescribed under the Gujarat
Panchayat Service (D scipline and Appeal) Rul es 1964 have
not been followed and the principles of natural justice
have been viol ated by the respondents and, therefore, in
such a situation, this court can entertain the petition
and consider the very question while exercising the extra
ordinary powers under Article 226 of the Constitution of
I ndi a.

As against that, |earned advocate M. Popat
appearing with M. Mshra has relied upon the follow ng
deci si ons :

(1) 1995(1) GH 984 in the case of Arvind Dahyabha
Adhyaru versus District Panchayt, Junagadh and
anot her .

(2) 1993 (1) GR 66 in case of M. Hi raben J.
CHaudhary versus RC Raval District Primary
Education O ficer, Mehsana.

(3) 1997 (2) G.H 618 in case of B.M Shah Education
Soci ety versus Ms. SHil paben B. Chauhan

Learned advocate M. M shra appearing for the



respondents has subnitted that in such cases, detailed
inquiry is not necessary because of the fraud conmitted
by the petitioners and since the appointnments were
secured in collusion with the concerned officers, such
procedure is not required to be followed. He has,
however, submitted that when this fraud has come to the
notice of the respondents, detailed inquiry was initiated
and ultimately it was found that these are the
appoi nt nents which were nmade by fraud or illegal neans
and, therefore, show cause notice was issued to each of
the petitioners and after reply thereto was received,
same was considered and personal hearing was given to
each of t he petitioners and consi deri ng their
representation in personal hearing, ultimtely inpugned
orders of termnation were passed by the respondent
authorities and, therefore, there is no violation of the
principles of natural justice as alleged and there is
also no denial of any opportunity to the petitioners as
all eged. He has read before this court the judgnent of
this court in special civil application no. 4635 of 1997
dated 9th October, 1997 and common order dated 27th May,
1994 in special civil application no. 7156 to 7158 of
1994 and the orders passed in special civil application
no. 12312 of 1994 and allied natters dated 17.1.1996,
the order of the Governnent dated 7th April, 1998 passed
by the additional chief secretary and the Government
letter dated 22nd April, 1999. In short, it is the
subm ssion of M.Mshra that in such a situation, the
petitioners are not entitled to any further opportunity
as alleged and this court should not interfere with the
orders inmpugned herein. He has further submtted that
the renedy of appeal as provided under section 24(2)
should be considered to be effective and efficaci ous and
this court should not exercise t he power s since
alternative renedy is available to the petitioners.
Therefore, according to M.Mshra, all these petitions
are required to be dism ssed.

Learned advocate M. M shra has relied upon the

decision of this Court (Coram : M. C K  Thakkar,J.)
rendered in special civil application no. 1415 of 1993
and allied group matters, on 5.4.1993. M. Mshra has
submtted that the petitioners of the said group of
petitions are relating to Sabarkantha District and
i nvol vi ng very same question which has been exanined by
this Court. Rel yi ng upon the said decision, M. Mshra
has submitted that the petitioners cannot claimstatus in
public enploynent and thepetitioners cannot claim the
protection of the provisions of the Gujarat Panchayats
Act, 1961 and the Cujarat Panchayat Service (Discipline
and Appeal) Rules, 1964 or Article 311 (2) of the



Constitution of India. M. Mshra has submitted that
t he al | egati ons agai nst t he petitioners by the
respondent s are t hat of fraud, col usi on and
irregularities conmtted by the petitioners in obtaining
enpl oyment with the respondents and, therefore, regular
departmental inquiry isnot necessary. M. Mshra also
relied upon the decision of this CQurt (Coram : M.
C. K Thakkar,J.) in special civil application No. 3141 of
1993 and other two matters of 1994 dated 22.9.1993 and
has submtted that the whole group of petitions was
directed against the present respondents namely Junagadh
District Panchayat and the District Primary Education
Conmi ttee, Junagadh. M. M shra has submitted that in
this groupof petitions, only show cause notice is
directed to issue in respect of the allegations of fraud,
irregularities and collusion. Therefore, M. Mshra has
subm tted t hat t he detail ed procedure of regular
departmental inquiry is not necessary. As against that,

| ear ned advocate M. Puj ara appearing on behal f of the
petitioners has relied upon the decision of this court in
an identical case being special «civil application no.
5389 of 1994 and other group matters decided by this
Court (Coram: M. S.D Shah,J.) on 15/21.9.1994. I N
t he said decision, according to M. Puj ara, same
guesti on has been exanmined in detail and ultinmately in
respect of t he al | egati ons | evel ed agai nst the

petitioners of the said group about fraud, collusion and
irregularities for obtaining appointnent as a primry
techer, this court has observed that it is very difficult
to state that the petitioners therein have obtained
initial appoi nt nent by conmitting any fraud or
m srepresentation; they are also not guilty of comitting
any nal practice or msconduct; no specific allegation is
made agai nst any of the nenbersof the selection
conmittee; it is also not stated against any of the
petitioner that he was related to any nenber of the
selection committee; in fact,no marks are allotted for
performance at the interview as no interviewin the
strict sense of the term is heldunder the rules and
circulars issued; narks are to be allotted on the basis
of percentage of marks obtained in the exam nation

mar ksheetis to be prepared by the selection conmittee
based on the certificates. In view of such stateof
affairs, this court has observed in clear ternms that it
is very difficult for this court to agree wth the
respondents that the petitioners were guilty of any
irregularity in obtaining enploynment. The irregularity,
if there was any, was attributable to the then District
Primary Education Oficer and the Menbers of t he
subordi nate staff. Rel ying upon the said decision of
this court, |earned advocate M. Puj arahas subnmitted



that the very sane situation is also prevailing in the
present case. M. Pujara has also subnmitted t he
judgrment delivered by this Court (Coram : M. S.D
Shah, J.) wherein terniationorders were set aside and the
petitioners were directed to be reinstated in service
with all consequential benefits.

I  have considered the subnissions nmade by the

| earned advocates for the parties. I have al so
considered the documents brought on record of these
petitions. | have also taken into consideration the

avernents made by the petitioners and the replies
subm tted by the respondents. The respondents have nainly
relied upon the decision of this court in case of M.

Hi raben J. Chaudhary versus RC Raval reported in 1993
(1) G.R page 66 and it has been submitted that when the
service of the teacher has been terninated on the ground
of fraud, no inquiry was required to be conducted in
fraudul ent conduct leading to the appointnent beyond
i ssuing show cause notice. This decision has been
consi dered by another decision of this court in case of
B. M Shah Education Society versus Shil paben B. Chauhan
reported in 1997 (2) G.H 618. After considering the
earlier decision in case of H raben Chaudhary (supra),

this court has conme to the conclusion that having
carefully perused the aforesaid decision, | amunable to
find any such particular proposition in that regard. The
court, in the first instance, found that the ternination
of an enpl oyee wherein al l egation of fraud,

m srepresentation or nmistakes are stated would anmount to
visiting enployee with evil consequences and permanently
stigmati zed himwi thout anything rudinentary principles
of natural justice. It would not be an order of
termnation sinpliciter but it would be an order of
term nation based on t he al | egati ons of fraud,

m srepresentation or nmistake which would disentitle an
enpl oyee from future enployee in any public enpl oynent.

Such an order,therefore, cannot be passed wi t hout
fol | owi ng rudi mentary principles of natural justice
nanely of informng the party reason for his termnation
and providing opportunity to tender his explanation with
evi dence and consi deration of such an explanation and
evi dence by the enpl oyee. Aforesaid ratio of the
deci si on rather supports the conclusion of the tribuna

that holding of inquiry before ternination of service of
an incunbent takes place on the ground of fraud,

nm srepresentation or nistake. Said decision does not |ay
down the proposition that at no stage the party to
contract avoiding contract on the ground of fraud,

nm srepresentation or nm st ake is absol ved from
establ i shing such fraud or misrepresentation or mstake



if such finding is <challenged before the appropriate
forum It is also observed by this court that the
observations made in case of H raben Chaudhary that the
regul ar departmental inquiry is not necessary nor any
oral evidence is required to be adduced or permitted to
be adduced does not convey di spensi ng with t he
requi renent of principles of natural justice.

However, it is necessary to consider the rel evant
observations made by this court in case of Ms. Hiraben
J. Chaudhary versus RC Raval (supra). In para 22A of
t he said decision, this court has observed as under

"22A. The findi ngs on first and third
propositions would thus, make it clear that the
cases |like present one should be decided by
resorting to second proposition nanely of issuing
notice to the enployee calling upon him to show
cause and to tender his explanation for his
conduct . The enpl oyee shoul d t ender hi s
expl anati on and hi s docunent ary evi dence.
Expl anati on of the enpl oyee al ongwi th docunentary
evi dence tendered by him should be considered
i ndependently and not in biased nanner by the
enpl oyer and after consideration the enployer
should take a positive decision as to whether it
would |like to avoid the contract and once such
decision is taken, the enployer can, by an order
rescind the contract of enploynment."

In case of Patel Kantilal Anmbalal and others

versus CGovernnent of Gujarat and Others reported in 1993
(1) GCD 690 (GQuj), the division bench of this court has
hel d has observed as under in para 6 of the judgment:

"The appoi ntnent was nmade in the year 1981. The
so called irregularity was brought to the notice
of the Government in 1983 and the inquiry was
made and the report of the CD (Crine) was
received in the year 1984 and no action

thereafter has been taken. According to that
report, there was no irregularity in t he
appoi nt nent . If the Government was of the

opi nion that police opinion was not correct,then
sone action was required to be taken at that
time.But after another |lapse of 7 years, the
Covernnment cannot be permitted to take action on
the basis of the defect in the appointnment in the
year 1981. If that appointnment was called in
guestion in any court after ten years, no court
of law, justice or equity would have granted any



relief of setting aside that appointnent and the
court would have refused to go into the nmerits of
the case, even if there be a case on nerits.
Simlarly, the government also cannot wake up
from the slunber after the period of |ong years
and take action after a decade."

In case of Basudeo Tiwary versus Sido Kanhu
University and others reported in 1999 SCC (L & S) 174,
it has been observed by the apex court in relevant para
12 of the report as under

"The said provision provides that an appoi nt ment

could be terminated at any tinme without notice if
the sane had been nmade contrary to the provisions
of the Act, statutes, rules or regulations or in
any irregul ar or unaut hori sed nmanner. The
condition precedent for exercise of this power is
that an appoi ntnent had been nade contrary to the
Act , rul es, statutes and regul ati ons or
ot herw se. In order to arrive at a concl usion
that an appointment is contrary to the provisions
of the Act, statutes, rules, or regulations etc.

a finding has to be recorded and unless such a
finding is recorded, the termnation cannot be
made but to arrive at such a concl usi on

necessarily an enquiry will have to be nade as to
whet her such appointnment was contrary to the
provisions of the Act etc. If in a given case

such exercise is absent, the condition precedent
stands unfulfilled. To arrive at such a finding
necessarily enquiry wll have to be held and in
hol ding such an enquiry, the person whose
appointnment is under enquiry wll have to be
i ssued a notice. If notice is not given to him
then, it is like playing Haml et wi thout Prince of
Denmark, that is, if the enpl oyee concerned whose
rights are affected is not given notice of such a
proceeding and a conclusion is drawn in his
absence, such a conclusion would not be just,
fair or reasonable as noticed by this court in
DTC Mazdoor Sabha case. In such an event, we
have to hold that in the provision, there is an
i mplied requirenent of hearing for the purpose of
arriving at a conclusion that an appointment had
been nmade contrary to the Act, statute rule or
regul ati on etc. and it is only on such a
conclusion being drawn, the services of the
person could be terninated w thout further notice
That is how section 35(3) in this case will have
to be read."



The right to life includes the right to

livelihood. The Sweep of the right of life conferred by
Article 21 is wde and far-reaching. It does not mean
nerely that |ife cannot be extinguished or taken away as,
for example, by inposition and execution of the death
sentence, except according to the procedure established
by law. That is but one aspect of the right to life. An
equal ly inportant facet of that right is the right to
livelihood because, no person can live w thout the neans

of living, that is, the neans of livelihood. If the
right to livelihood is not treated as a part of the
constitutional right to life, the easiest way of

depriving a person of his right tolife would be to
deprive himof his means of livelihood to the point of

abr ogati on. Such deprivation would not only denude the
life of its effective content and neani ngful ness but it
woul d make life inpossible to Iive. And vyet, such

deprivation would not have to be in accordance with the
procedure established by law, if the right to livelihood
is not regarded as a part of the right to life. That ,
which alone mekes it possible to live, |eave aside what
nmakes life livable, nust be deenmed to be an integra
conponent of the right to life. Deprive a person of his
right to livelihood and you shall have deprived him of
his life. The view taken by Apex Court in case of Oga
Tellies Vs. Bonbay Municipal Corporation reported in
A 1.R 1986 180 in respect of the procedure prescribed by
law for the deprivation of right conferred by Article 21
nmust be fair, just and reasonable. The rel evant
observations nade by the Apex Court in para 39, 40 and 41
are as under :-

"It is far too well settled to admt of any
argunent that the procedure prescribed by |aw for
the deprivation of the right conferred by Art 21
nust be fair, just and reasonable. (See E.P
Royanppa Vs State of Tam | Nadu, (1974) 2 SCR 348
(AIR 1974) 2 SCR 621 : (AR 1978 SC 597) ;
M H.  Hoskot V. State of Maharashtra, (1979) 1
SCR1 SCR 192 : (AR 1978 SC 1548); Sunil Batra
V. Delhi Admnistration, (1979) 1 SCR 392
(AIR 1978 SC 1675); Sita Ramv. State of U P.

(1979) 2 SCR 1085 (AIR 1979 SC 745);
Hussai nara Khatoon |. V. Home Secretary, State
of Bihar, Patna (1980) 1 SCC 81 : (AIR 1979 SC
1360); Sunil Batra Il . Del hi Admi nstration

(1980) 2 SCR 557 : (AIR 1980 SC 1579); Jolly
Ceorge Verghese Vs. Bank of Cochin, (1080) 2 SCR



913, 921-922 : (AIR) 1980 SC 470 at p. 475);
Kasturi Lal Lakshm Raeddy vs. State of Jamu &
Kashmr, (1980) 3 SCR 1338, 1356 : (AR 1980 SC
1992 at p. 2000); and Francis Coiralie Millin
VS. Admi ni strator, Uyni on Terrioroty of
Del hi (1981), 2 SCR 516, 523-524 : (AR 1981 SC
746 at p .750 )."

40. Just as a nmmla fide act has no existence
inthe eye of law, even so, unreasonableness
vitiates |law an procedure alike. It is therefore
essential that the procedure prescribed by |aw
for depriving a person of his fundanental right,
in this case the right to life, nust conformto
the norme of justice and fairplay, Procedure
which is unjust or unfair in the circunstances of
a case, attracts the vice of unreasonabl eness,
thereby vitiating the [ aw which prescribes that
procedure and consequently, the action taken
under it. Any action taken by a public authority
which is invested with statutory powers has
therefore, to be tested by the application of two

st andards : If any action nust be within the
scope of authority conferred by | aw and secondly,
it must be reasonable. |If any action, within the
scope of the authority conferred by law, is found
to be unreasonable, it must nean that t he
procedure established by |I|aw under which that
action is taken is itself unreasonable. The

substance of the |law cannot be divorced fromthe
procedure which it prescribes for, how reasonabl e
the law is, depends wupon how fair is t he
procedure prescribed by it. Sir Raynond Evershed
says that “~The Influence of Renedi es on Rights'
(Current Legal Problens, 1953, Volune 6), "from
the point of view of the ordinary citizen, it the
procedure that will nopst strongly weigh with him
He will tend to form his judgnent of the
excel l ence or otherwi se of the | egal system from
his personal know edge and experience in seeing

the | egal machine at work". Therefore, "He that
takes the procedural sword shall perish with the
sword" Per Frankfurter J. in Vitarelli V.

Seaton, (1959) 3 Law ED 2nd 102".

41. Justice K K Mathew points out in his
article on "The Welfare State, Rule of Law and
Natural Justice', which is to be found in his
book "Denpcracy, Equality and Freedom. t hat
t here is "substantial agreenent in juristic
t hought that the great purpose of the rule of |aw



notion is the protection of the i ndi vi dua
against arbitrary exercise of power wherever it

is found". Adopting that formulation, Bhagwat
J. speaking for the Court, observed in Ranmana
Dayar am Shetty V. I nt er nati onal Ai rport

Authority of India, (1979) 3 SCR 1014, 1032
(AR 1979 SC 1628 at p.1636), that it is
["unt hi nkabl e that in a denocracy governed by the
rule of law, the executive Governnent or any of
its officers should possess arbitrary power over
the interests of the individual. Every action of
the executive Governnent rmust be informed with
reason and should be free from arbitrariness.
That is the very essence of the rule of |aw and
its bare mininal requirenments.”

Simlarly, the Apex Court has also considered in

case of Ms TRAVNCORE RAYON LTD vs UNION OF I NDI A 1971
Supreme Court 862 wherein, it is observed by the Apex
Court that judicial power is exercised by the authority
normally performng the executive or adm ni strative
function, the Apex Court insists wupon disclosure of
reasons in support of the order on two grounds one that
party aggrieved in proceeding before the H gh Court or
Supreme Court has an opportunity to denonstrate that the
reasons which pursued the authority to reject his case,
were erroneous. The other that the obligation to record
reasons operates as deterrent against the possible
betrayal action by the executive authority invested wth
judicial power. The habit of mind an executive officer
so fornmed cannot be expected to change from function to
function or from act to act so it is essence that sone
restrictions shall be inposed on tribunal in a matter of
passing orders affecting the rights of the parties.

The i nquiry which has been understood by the Apex

Court in nornmal cases which has been observed by the Apex
Court in case of MEENG.AS TEA ESTATE VS. THE WORKMEN
AR 1963 Suprene Court 1719, it has been observed by the
Apex Court that it is an elenmentary principle that a
person who is required to answer a charge nmust know not
only the accusation but also the testimny by which the
accusation is supported. He nust be given a fair chance
to hear the evidence in support of the charge and to put
such rel evant question by way of cross exam nation as he
desires. Then he rmust be given a chance to rebut the
evidence | ed against him This is the barest requirenent
of an enquiry of this character and this requirement mnust
be substantially fulfilled before the result of the



enquiry can be accept ed. A departure from this
requirenent in effect throws the burden upon the person
charged to repeal the charge without first naking it out
against him The inquiry must be vitiated because it was
not held in accordance wth principles of nat ura

justice. Simlarly a view taken by the Apex Court in
case of SUR ENAVEL AND STAMPING WORKS LTD VS THE
WORKMEN reported in 1963 Supreme Court page 1914. The
rel evant observations in Para-4 are as under :-

"I'n support of the appeal against this order
M.Sen G@upta has wurged that it was not open to
the Industrial Tribunal to go behind the finding

arrived at by t he donestic tribunal. He
contended that the Tribunal was wong in thinking
that the rules of natural justice were not
fol | oned. It appears that a joint enquiry was

hel d agai nst Mani k and one Birinchi. Nobody was
examined at this enquiry to prove the charges.
Only Mani k and Birinchi were exam ned. They were
confronted with the reports of the supervisors
and other persons made behind their backs and
were sinmply asked why these persons would be
maki ng the reports against themfalsely. It is
not clear whether what they said was recorded.
According to the enquiring authority they were
"unabl e to explain as to why these persons would

be making the reports against themfalsely." In
our opinion, it would be a msuse of the words to
say that this ampunted to holding of proper
inquiry. It has been laid down by this Court in
a series of decisions that iif an industria
enpl oyee's services are termnated after a proper
donestic enquiry held in accordance wth the
rules of natural justice and the conclusions
reached at the enquiry are not perverse the
i ndustrial tribunal is not entitled to consider
the propriety or the correctness of the said
conclusions. In a nunber of cases which have
cone to this Court in recent nonths, we find that
sone enployers have nisunderstood the decisions
of this Court to nean that the mere form of an
enqui ry woul d sati sfy the requirenments of
i ndustrial |aw and would protect the disciplinary
action taken by them from challenge. Thi s
attitude is wholly misconceived. An enquiry
cannot be said to have been properly held unless
(i) the enmployee proceeded against has been
inforned clearly of the charges |evelled against
him (ii) the witnesses are exanm ned - ordinarily
in the presence of the enployee - in respect of



the charges, (iii) the enployee is given a fair
opportunity to cross exam ne wtnesses, (iv) he
is given a fair opportunity to exam ne w tnesses
including hinmself in his defence if he so wi shes
on any relevant matter, and (v) the enquiry
officer record his findings with reasons for the
sanme in his report. In the present case the
persons whose statements made behi nd the backs of
t he enpl oyees wer e used by the enquiring
authority were not made available for cross
examination but it would appear that they were
not even present at the enquiry. It does not
even appear t hat these reports were nade
avail able to the enpl oyee at any tine before the
enquiry was held. Even if the persons who nade
the reports had been present and the enployee
given an opportunity to cross exanine them it
woul d have been difficult to say in t hese
circunstances that was a fair and sufficient
opportunity. But in this case it appears that
the persons who made the reports did not attend
the enquiry at all. From whatever aspect the
matter is examined it is clear that there was no
enquiry worth the nanme and the Tribunal was
justified in entirely ignoring the conclusion
reached by the domestic Tribunal."

The question of principles of natural justice is
required to be fol | oned by t he executive or
adm ni strative authority at the time of taking decision
or determination any issue which nay adversely affect the
right of persons or it my have adversely civil
consequences even in such circunstances, the principles
of nat ur al justice of giving reasonable effective
opportunity to the persons has been considered by the
Apex Court in case of SRI MATI MENKA GANDHI VS. UNI ON OF
INDI A reported in AIR 1978 Suprenme Court 597. The Apex
Court has also considered in the said decision that if
suppose rule or Section is silent about principles of
natural justice even though, justice of conmon |aw will
supply the omission of |legislature. The fol | owi ng
observations of the Apex Court are quoted as under :-

"32. It is well established that even where
there is no specific provision in a statue or
rules made there under for showi ng cause agai nst
action proposed to be t aken agai nst an
i ndividual, which affects the rights of that
i ndi vi dual , t he duty to gi ve reasonabl e



"The

33. In

"The

37. 1t

opportunity to be heard will be inplied fromthe
nature of the function to be performed by the
aut hority which has the power to take punitive or
damagi ng action. This principle was laid down by
this Court in the State of Orissa Vs. Dr.(Mss)
Bi napani Dei (AR 1967 SC 1269 at p. 1271) in
the foll owi ng words :

rule that a party to whose prejudice an

order is intended to be passed is entitled to a
hearing applies alike to judicial tribunals and
bodi es of persons invested wth authority to
adj udi cate upon matters i nvol vi ng civil
consequences. it is one of the fundanmental rules
of our constitutional set up that every citizen
is pr ot ect ed agai nst exercise of arbitrary
authority by the State or its officers. Duty to
act judicially would,therefore, arise fromthe
very nature of the function intended to be
per f or med; it need not be shown to be
super-added. If there is power to decide and
determine to the prejudice of a person,duty to
act judicially is inmplicit in the exercise of
such power. If the essentials of justice be
i gnored and an order to the prejudice of a person
is made, the order is a nullity. That is a basic
concept of the rule of |aw and inportance thereof
transcends the significance of a decision in any
particul ar case."

Engl and, the rule was thus expressed
by Byles J. in Cooper V. Wandsworth Board of
Wrks :  (1863) 14 CB (NS) 180

laws of God and man both give the party an
opportunity to make his defence, if he has any.
| renenmber to have heard it observed by a very
| earned man, upon such an occasion, that even CGod
hi nsel f did not pass sentence upon Adam before he

was called upon to make his defence. "Adam (says
CGod), "where art thou ? Has thou not eaten of
the tree whereof | commanded the that thou

shoul dest not eat.'
to Eve al so."

And the sane question was put

appears to nme that even executive

authorities when taking admnistrative action
whi ch i nvol ves any deprivations of or
restrictions on inherent fundanental rights of
citizens nust take care to see that justice is
not only done but nmanifestly appears to be done.



They have a duty to proceed in a way which is
free fromeven the appearance of arbitrariness or
unr easonabl eness or unfairness. They have to act
in a manner which is patently inpartial and neets
the requirenents of natural justice."

After considering the decisions of the apex court

as well as of this court, there are few other decisions
al so on the sane point in case of Chandreshwar N. Dubey
and others versus Union of India reported in AIR 1998 SC
2671 wherein the apex court has observed that even in
case of tenporary enployees, termnation of service on
the ground of disciplinary action without any inquiry is
liable to be set aside.

In case of State of UP Versus Shatrudhanl al

reported in 1998 (80) FLR 389, the apex court has
observed that one of the principles is that a person
agai nst whom an action is proposed to be taken has to be
given an opportunity of hearing. That al so i ncl udes
ef fective opportunity. Prelimnary inquiry which is
conducted on the back of the delinquent enpl oyee nay
often constitute whole basis of t he char gesheet .
Therefore, an enployee is required tobe called upon to

submt his reply to the chargesheet. It has been
observed that the opportunity to the enployee has to be
effective and not ner e pretence in depart nent al

proceedi ngs where the chargesheet is issued and the
docunents which are proposed to be utilized against that
person are connected in chargesheet, copies thereof are
not supplied to him it cannot be said that effective
opportunity to defend was provided to the delinquent

enpl oyee.

In case of Dpti Prakash Banerj ee ver sus
Satyendra Nath Bose National Centre for Basic Sciences
Calcutta and others reported in (1999) 3 SCC 60, it has
been observed by the apex «court that the termnation
order is bad if it contains stigma but no regular inquiry
has been conduct ed.

Then, in case of UP Ahuja versus State of Punjab

and others reported in 2000 AIR SCW792, it has been
observed by the apex court that the ternmination order
havi ng been passed on the ground that the probationer had
failed in the performance of his duties adninistratively
and technically is ex facie stigmatic, such an order, on
the face of it, is stigmatic and could not have been
passed wi thout holding a regular departnental inquiry and
gi ving opportunity of hearing to the probationer. Pl ea



that the probationer cannot claimany right on the post
as his service could be termnated at any tinme during the
peri od of probation without any notice as set out in
| etter of appointment cannot be countenanced.

Thereafter, in case of Narsingh Pah versus Union

of India and others reported in AIR 2000 SC 1401, it has
been observed by the apex court in respect of termnation
of service of casual |abour in a governnent departnent,
that order having passed on the basis of prelimnary
inquiry and not on the basis of regular inquiry wthout
i ssui ng chargesheet or giving opportunity of hearing to
t he appel | ant cannot be sustai ned.

Recently, in case of Hardwarilal versus State of

UP and Others reported in 2000 SCC ( L & S) 85, wherein
the appellant, a police constable was charged of havi ng
his col |l eague while he was under the influence of |iquor
t he apex court has observed that neither the conplai nant
nor the other enployee who acconpanied the appellant
therein to hospital fornedical exam nation was exam ned
as a witness. In the said decision, the inquiry was held
vitiated being in violationofnatural justice. Pl ea
rejected that there was other material sufficient to cone
to concl usi onone way or the other, having that inpactof
conplainant's testinony couldnot be visualised and al so
evi dence of the enployee who acconpani ed the appellant to
hospital would al so bear wupon the appellant's stateof
i nebriation, if any.

In case of State of Andhra Pradesh versus N

Radhaki shan reported in 1998 AIR SCW 1629, the apex court
has observed that the disciplinary proceedings has been
taken after the period of ten years which are relating to
the incident for over 10 years and non expl anation by the
aut hority. Such chargesheet nmeno is required to be set
aside. Considering the said decision, the petitioners in
this case were appointed on 28th August, 1990 and the
show cause notice was issued for the first tine after the
period of about five years on 9.1.1996 and inmedi ately
reply to the said show cause notice was subnitted on
20.1. 1996 and t hereafter, t he i mpugned order of
term nati on has been passed after about period of four
years on 12th Cctober, 2000 and this itself is fatal on
the ground that the show cause notice dated 9th January,
1996 relate to the incidents of 1990 in respect of fraud
and irregularities conmitted in t he year 1990
and, therefore, as per ny view, delay in issuing show
cause notice after about five years and then delay in
passi ng i mpugned order has vitiated the inpugned order of
term nation.



As regards the contention of M. Mshra and M.

Popat appearing for the respondents that the petitioners
are having alternative renedy of appeal under section
24(2) of the Bonbay Prinmary Education Act, 1947, |earned

advocate M. Puj ara has relied upon the decision of the
apex court in case of Dr.Bal krishnan Agarwal versus State
of Utter Pradesh reported in 1995 AIR SCW page 800. In

the said decision,the apex court has observed that the
petition was pending in the high court for five years and
t he question raised was involving pure question of |[aw,
even if the alternative renedy of reference to the
chancel | or was i nvoked, the person aggrieved by the order
of the chancellor was bound to agitate the question in
t he Court. In such circunstances, the petitioner should
not have been non suited on the ground of availability of
an alternative renedy. M. Pujara has also relied upon
the decision of the apex court in case of JM Baxi and
Conpany Cuj arat versus Conmi ssioner of Custons Kandla
reported in (JT) 2000 (1) SC page 540. As per the facts
of the said decision, excise duty was demanded from the
importer after the |lapse of sixteen years and the wit
agai nst the said demand was di smssed on the ground of
exi stence of an alternative renedy. IN the said
decision, it was held by the apex court that 1in such
ci rcunmst ances, the high court ought to have exercised its
jurisdiction on nerits and the order of the H gh court
was set aside by the apex court in the said decision
while remanding the matter for disposal in accordance
with | aw.

Theref ore, considering the above decisions of the

apex court and the observations made therein, when the
principles of natural justice have been violated and the
order of term nation has been challenged on the ground
that no regular departnmental inquiry has been held
agai nst the petitioner before ternmi nating their services,
when the services of the petitioner has been terninated
on the charge of the appointnent having been obtai ned by
practising fraud and irregularity and illegality, the
respondents ought to have initiated regul ar departnental
inquiry into such charges and in such circunstances, as
per ny view, it 1is not necessary to relegate the
petitioners to the alternative remedy of appeal as
provided under section 24(2) of +the Bonbay Primary
Educati on Act, 1947 because it is a pure question of |aw
which can be decided by this court in a petition under
Article 226 of the COnstitution of India.

In case of K S. Joy wv. Indian Institute of
Managenent and others reported in 1994 (1) GLR 57, the



di vi sion bench of this court has observed as wunder in
para 8 of the report:

"Even if it is assunmed that the provisions of
section 52A of the GU. Act are attracted, and
the dispute could be referred to a tribunal of
arbitration as provided therein, then also,once
the petition is entertained by the H gh Court and
is heard on nerits, it would not be proper for
the High Court to relegate the party to an
alternative renedy. This is the view taken by
the Suprene Court in the case of Hriday Narain v.
I.T. Oficer, Bonbay, reported in AR 1971 SC
33."

In para 8A of the said report, it has been
further observed as under:

"8A. Moreover, it may be noted that t he
availability of an alternative adequate renmedy
and exhausting of the same before resorting to a
petition under Article 226 of the Constitution of
India does not oust the jurisdiction of the
Court. In the case of Ram and Shyam Conpany V.
State of Haryana and others AIR 1985 SC 1147, the
supreme court,has, inter alia, observed that the
courts have inmposed a restraint on its own w sdom
on exercise of jurisdiction under Article 226
where the party invoking the jurisdiction has an
ef fective, adequate alternative renedy:
" xxx Where t he or der conpl ai ned
against is alleged to be illegal or
invalid as being contrary to law, a
petition at the instance of person
adversely affected by it would lie to the
Hi gh court wunder Art.226 and such a
petition cannot be rejected on the ground

that an appeal lies to the higher officer
or the State Governnent. An appeal in
all cases cannot be said to provide in
all situations an alternative effective

renmedy keepi ng aside the nice distinction
between the jurisdiction and nerits."'"

In view of the above decisions of the apex court

and of this court, as per ny view, availability of the
alternative remedy would not oust the jurisdiction of
this court.



In Iight of the subm ssions of both the |earned
advocates, considering the facts of the present case and
al so considering t he CGover nirent Resol uti on dat ed
2.1.1990, the selection of each petitioner based on
percent age received in SSC Exami nation. Therefore, there
was no oral interviewin a strict sense taken by the
conmittee. It was an open interview just to verify the
mar ksheet , certificate and per cent age and caste
certificate produced by each candidate. This fact has
been nentioned in the advertisenment. In appoint ment
order dated 28.8.1990, at the time of oral interview,
selectlist was prepared only on the basis of t he
percentage received in the SSC Exam nation. Therefore,
in oral interview, except to verify t he origina
mar ksheet, certificate, school leaving certificate and to
consider the nerits of having percentage in the SSC
Exam nation. As per termnation order, each petitioner
had appeared in t he oral i ntervi ew. Ther ef or g,
considering very same situation in the present case which
occured in the case of decision rendered by this Court

(Coram: M. S. D Shah, J.), in the present case, in
t he show cuse notice dated 9.1.1996, no details are given
about fraud, or msrepresentation or irregularities

conmtted by the petitioners. Only vague allegations of
fraud and irregularities have beennmade against t he

petitioners. In reply to the said show cause noti ce,
each petitioner has denied the charge and asked for
reasonabl e opportunity. In termination orders of each

petitioner, no specific finding has been arrived at by
the conpetent authority that on what basis and on what
| egal evidence,the allegation of fraud, irregularities
were committed by the petitioners. That no reasons are
given that how the said allegations are proved against
t he petitioners. In termination order, in all, five
irregularities are nmentioned by the conpetent authority
but in respect to each petitioner, which irregularity
found to be proved and on what evidence it has been found
to be proved has not been disclosed by the conpetent
aut hority. In fact,it is very difficult to state that
these petitioners have obtained initial appointnent by
conmitting any fraud or msrepresentation. They are
al sonot qguilty of conmiting any nmal practice or
nm sconduct . No specific allegation is nmade agai nst any
petitioner that he is guilty of influencing any of the
menber of the selection conmittee. It is also not stated
agai nst any of the petitioners that he was related to any
menber of the selection conmittee. |In fact, no marks are
alloted for performance at interviewin the strict sense
of the termis held.Under the rules and circul ars issued,
marks are to be allotedon the basis of the percentage of



mar ks obtained in the exam nation. The marksheet is to
be prepared by the selection conmttee basedon the

certificate. Therefore, it is very difficult for this
court to agree with the subm ssion of the respondent that
the petitioners were guilty of any fraud, irregularity

and collusion as alleged. That irregulrity, if there was
any, was attributable to the District Prinmary Education
Oficer, Chairmanand Menber of the t hen Sel ection
Commi ttee.

It is also necessary to consider one nore aspect

of the matter that any allegation against the petitioners
about fraud, irregularities, nm srepresentati on and
col lusion for obtaining appoi ntment as per service rules,
it is a msconduct alleged to have been conmitted by the
petitioner. The District Primary Education Oficer of
the District Education Commttee, Junagadh has exercised
the powers under section 24 (1) of the Bonbay Prinmary

Educati on Act, 1947. The District Primary Educat i on
Oficer has power to take all disciplinary action
including renoval or disnissal agai nst t he staff
mai nt ai ned under section 20(1). The primary schoo

teachers are covered as a stff maintained under section
20 of the Act and, therefore, the CGujarat Panchayat
Service (Discipline and Appeal) Rules, 1964 are applicable
to the petitioners. The petitioners are the nmenbers of
the panchayat service and are a panchayat servants.
Therefore, before passing any punishnent order against
the petitioners in respect of any nmmjor penalty, then a
procedure prescribed under rule 7 of the Rules, 1964 s
required to be followed. Undi sputedly, rule 7 of the
1964, Rul es has not been followed by the repondents. The
petitioners who were in service since nore than ten years
have been removed and their services have been terni nated
onthe basis of the alleged serious msconduct against
them and order of punishnent has been passed by way of
di sciplinary action under section 24(1) of the Bonbay
Primary Education Act, 1947. Therefore al so, regul ar
deparptnental inquiry which has not been held before
passing termnation order anpbunts to denial of effective
reasonabl e opportunity to the petitioners which has
vi ol ated the basic principles of natural justice.

Considering all the above referred decisions and

t he subm ssions made by both the |earned advocates and
also considering the facts which are on record, the
term nation of each of the petitioners herein on the
gr ound t hat they have secured the appointnment by
conmitting fraud and nal practices nepotism and
irregularity w thout holding regular inquiry as provided
under the Gujarat Panchayats (Discipline and Appeal)



Rul es, 1964 are required to be quashed and set aside. On
such all eged m sconduct, the services of the petitioners
herein have been termnated and, therefore, regular
departrmental inquiry ought to have been initiated before
termnating their services. The respondents were aware
about the said fraud and nal practice conmitted by the
petitioners and their own officers as per their reply but
at that point of tine, no pronpt action has been taken
agai nst the petitioners immediately and the respondents
waited for a pretty long time and nore than five years
had gone and thereafter only, notice was issued by the
respondents to the petitioners on 9th January, 1996 and
thereafter,for a further period of four years, no action
was taken and they remained silent and inactive and
ultimately on 12th COctober, 2000, inpugned order of
term nati on has been passed. As per ny view, during such
a long period, they ought to have foll owed the procedure
and ought to have initiated regular departmental inquiry
into the charges levelled against the petitioners and
thereafter, could have passed appropriate orders but they
have not resorted to such procedure and have strai ghtway
passed the inmpugned orders of termination under section
24(1) of t he Bonbay Primary Educat i on Act , 1947
and, therefore, the inpugned orders of termi nation are not
t enabl e. Meani ng t her eby, these powers has been
exerci sed by the authorities considering the petitioners
as staff maintained under section 20 of the said Act of
1947. Thus, the petitioners have been considered as a
staff maintained under section 20 of the Act and,
t herefore, powers under section 24(1) has been exercised
for termnating their services and, therefore, as per ny
view, said termnation is not termnation sinpliciter but
it is by way of taking disciplinary action against the

staff maintained under sec.20 of the said Act. If this
aspect is considered that the petitioners is the staff
mai nt ai ned under sec. 20, then, the second |ogica

conclusion would be that in such situation, the staff
mai nt ai ned under sec. 20 of the Act has to be given the
protection of the Gujarat Panchayat Services (Discipline
and Apeal) Rules, 1964. However, such protection has not
been given to the petitioner and the procedure as
provided under the said rules of 1964 has not been
followed by the respondents before termnating their
services on such alleged m sconduct. Therefore, detailed
procedure which has been prescribed under the said rules
of 1964 under rule 7 sub rule (1) to (14) is required to
be followed which has not been done in the case before
hand. As per nmy view, these are t he mandat ory
requirenents whi ch have not been followed by the
respondents before passing the inpugned orders of
term nation against the petitioners by way of puni shnent



and, therefore, the orders of term nation passed against
the petitioners herein are against the provisions of the
CGuj art Panchayat Service (Discipline and Appeal) Rules,
1964 and are also against the principles of natura
justice and therefore, they are required to be quashed
and set aside as the sane have been passed w thout
hol di ng regul ar proper inquiry against the petitioners
and have been passed w t hout affordi ng proper opportunity
of hearing to the petitioners.

In view of the above, as per ny view, the order

of term nation dated 12th October, 2000 passed against
t he petitioners herein is contrary to the basic
principles of natural justice and is also contrary to the
rel evant provisions of 1964 Rules and, therefore, the
or der of termnation are illegal, contrary to the
principles of natural justice and are, t her ef or e,
required to be quashed and set aside.

For the aforesaid reasons, in the result, all

t hese petitions are al | owed. | mpugned order of
termnation in each petition dated 12th October, 2000
passed against the petitioners is hereby quashed and set
aside. The respondents are hereby directed to reinstate
each petitioner in service within six weeks fromthe date
of receipt of wit of this order and to pay the back
wages to each petitioners within eight weeks from the
date of receipt of wit of this order for the intervening
period as if the services of the petitioners herein were
not term nated and they had continued in service. Rul e
is nade absolute in terns indicated herei nabove with no
order as to cost. Direct Service is Permtted.

27.12.2000 (H K. Rathod,J.)

Vyas



