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ORAL JUDGEMENT
Leave granted to the petitioner to place on

record the bunch of docunents supplied to the detenu as
acconpanyi ng docunents to the order of detention



1. The order of detention dated 28-4-1999 passed by

t he respondent no.2-Comm ssioner of Police, Ahnedabad
against the petitioner in exercise of powers conferred
under Sec.3(1) of the Gujarat Prevention of Antisocial
Activities Act, 1985 ("PASA" for short) is challenged in
the present petition filed under Article 226 of the
Constitution of India.

2. The grounds of detention served to t he
petitioner-detenu under Section 9(1) of "PASA", copy of
which is produced on record at running page 19 of the
conpilation inter alia indicate that Prohibition Case
bearing CR no.5024/99 was regi stered agai nst t he
petitioner at Kalupur Police Station on 18-4-1999 and
I ndi anmade foreign |iquor was seized fromthe possession
of t he petitioner. The sai d case is pendi ng
i nvestigation.

3. Furthernore, three wtnesses on assurance of

their anonymity have given their statenent on 28-4-1999
regardi ng bootl egging activity of the petitioner and have
narrated incidents alleged to have occurred on 10-4-1999,
14- 4- 1999 and 16-4-1999 respectively.

4. That in consideration of the aforesaid material

the responding no.2-detaining authority has cone to the
conclusion that the petitioner is a bootlegger within the
meani ng of Section 2(b) of "PASA". That enforcenent of
general provisions of law being insufficient to prevent
the petitioner fromcontinuing his bootlegging activity,
and as such, the inpugned order is passed.

5. The petitioner has chall enged the inpugned order

on numerous grounds. It has been submitted at the Bar on
behal f of the petitioner that the inpugned order is bad
in law on account of non application of mnd on the part
of the detaining authority, in asnuchas while fornul ating
the grounds of detention, the detaining authority has
observed that in the year 1997-98, the petitioner was
found to indulge into activity disturbing the public
order, and as such, vide Order no.4/97 dated 3-1-1997 and
Order no.139/98 dated 5-6-1998, the detenu was detai ned
under the provisions of "PASA'. That the said fact have
been referred to only with a view to consider the past
conduct of the petitioner. It is submitted on behalf of
the petitioner that facts stated in the said statenent
being incorrect, the petitioner nade representati on dated
25-9-1999 clainmng the copy of the said order and
acconpanyi ng docunents. The copy of the representation
is produced on record vide running page 28 of the
conpi |l ati on. It is further subnitted on behalf of the



petitioner that despite the said representation, no
docunents have been supplied to the detenu nor any reply
has been given. That the said contention has been raised
in the petition by way of anmended paragraph 4(v).

Furt her nor e, t he docunents supplied to the detenu
alongwith the order of detention vide page 43 bears order
no. 4/ 97 dated 3-1-1997. Learned Advocate for t he

petitioner has subnmitted that said copy appears to be the
detention order referred to by detaining authority in the
penul ti mate paragraph of the grounds of detention
However, on perusal, the said order appears to have been
passed against one Mhanmed Rafiq Abdul Rahi m Shai kh
whil e the nane of the petitioner-detenu is Mohanmed Rafiq
Abdul Rehman Mermon. Therefore, the docunents supplied
vide page 43 cannot be said to be the alleged order of
detention referred to by the detaining authority in the

grounds of det enti on. Simlarly, another docunent
supplied vide page 57 bears Oder no.139/98 dat ed
5-6-1998. It is also a detention order passed agai nst

one Mohammed Rafiq alias Rafiq Abdul Rehenman Menon.
Thus, out of the two docunents referred to by the
detaining authority in the grounds of detention, one of
the docunents not being relevant and factually incorrect
has deprived the petitioner-detenu frommaking effective
representation against his detention. Furthernore, the
detaining authority havi ng failed to reply t he
representation dated 25-9-1999 has committed violation of
the mandate contained in Article 22(5), and as such, the
continued detention of the petitioner being illegal, the
i mpugned order is required to be revoked.

6. In consideration of the above stated anal ysis of

fact, it prima facie appears that grounds of detention
served to the detenu contained a factually incorrect
statement and despite the denmand nade by representation
t he respondent-authority has failed to supply the same or
clarify the statement nade in the grounds of detention
which clearly amunts to violation of the mandat e
contained vide Article 22(5) of the Constitution which
makes the continued detention illegal

7. As the petition succeeds on t he af oresai d
grounds, it is not necessary to consider and decide the
other contentions raised in the petition

8. On the basis of the aforesaid discussion, the

petition is allowed. The inpugned order of detention
dated 28-4-1999 which could be executed on 22-5-1999 on
the petitioner issued by the respondent no.2-Coni ssioner
of Police, Ahnedabad is her eby revoked and t he
petitioner-Mhamed Rafiq Abdul Rehman Menon is ordered



to be set at liberty forthwith, if not required in any
other case. Rule to that extent is nade absol ute.

8.11t is submtted at the Bar that pending fina
hearing of the petition, the petitioner-detenu is
transferred to the District Jail, Rajkot, and thereby, it
is necessary to send wit of this order to the
Superintendent, District Jail, Rajkot also. Hence, order
accordi ngly.
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