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ORAL JUDGEMENT
The petitioner detenu has, by filing this wit
petition wunder Article 226 of the Constitution of India,
challenged the legality and validity of or der of
detention dated 7th July, 2000, with respect to detenu
passed by respondent No.1l in exercise of powers conferred



upon hi munder Sec.3(2) of the Prevention of Antisocial
Activities Act, 1985 (In short "the Act").

2. As per the papers of grounds of detention, it is

the case of the detaining authority that petitioner
detenu is a "bootlegger"” within the neaning of Sec.2(b)
of the Act and that his activities are prejudicial to the
mai nt enance of public order. Before passing an order of
detention, for arriving at his subjective satisfaction
t he det ai ni ng aut hority pl aced reliance on one
Prohi biti on case | odged agai nst the petitioner-detenu in
Prohibition Station, Western Regi on of Ahnedabad City on
3rd July, 2000, and that case is pending with the
Investigating Oficer for investigation. The detaining
authority also placed reliance on statenents of two
anonynmous W t nesses whose identity has not been discl osed
by claimng privilege under Sec.9(2) of the Act. As per
t he papers, the detaining authority verified the said two
statenments on 6th July, 2000, and then on the very next
day i.e. on 7th July, 2000, he passed an order of
detention which is challenged in this wit petition

3. Though Rul e has been served upon each respondent,

none of the respondents has filed affidavit-in-reply in
reply to the Wit Petition controverting the grounds
nmentioned in Meno thereof.

4. Ms. Kachhavah, |earned advocate for the petitioner

has argued that the detaining authority has placed
reliance on statements of two anonynous witnesses whose
identity has not been disclosed by claimng privilege
under Sec.9(2) of the Act but looking to the respective
dat es of statements, date of verification of said
statements and date of passing an order of detention

said claimof privilege is not genuine, and therefore, it
vi ol at es mandat e gi ven in Article 22(5) of the
Constitution of India. She has placed reliance on case
of KALIDAS CHANDUBHAI KAHAR Vs. STATE OF GUJARAT AND
OTHERS, reported in 1993(2) GL.R 1659, wherein it has
been held that the detaining authority is expected to do
sone exercise before actually exercising the privilege

under Sec.9(2) of the Act. He is required to do such
exercise for verifying the correctness and genui neness of
the facts stated in said statenents. He has also to

verify as to whether that persons are fictitious or rea
one and, therefore, the privilege clained by him is not
genui ne. Looking to the facts and circunstances of the
present case, this present case squarely falls within the
four corners of the case cited by M. Kachhavah, and
therefore, the order of detention is bad in law, illega
and sanme is required to be quashed and set aside.



5. In view of what is stated herei nabove, this wit
petition is allowed. The order of detention dated 7th
July, 2000, passed by respondent No.1 is quashed and set
asi de. The petitioner-detenu is ordered to be rel eased
forthwith, if he is not required to be detained further
for any crimnal case or proceedings. Rul e i s nmade
absolute. Direct service is permtted.

(HH Mhta, J.)
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