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ORAL JUDGEMENT
#. Heard M. Anil S. Dave, |earned advocate for the
petitioner and M. A J.Desai, |earned AGP appearing for
respondents No. 1, 2 & 3.

#. The detention order dated 26-5-99 passed by



respondent No. 2 - The Conmi ssioner of Police, Surat
agai nst the petitioner in exercise of powers conferred
under Section 3(1) of the Gujarat Prevention of Ant
Social Activities Act 1985 ( PASA for short') is
chal l enged by way of this present petition under Article
226 of the Constitution of India.

#. That the grounds of detention served and supplied to
the detenu under Section 9(1) of the PASA a copy of
which is produced at Annexure- Cinteralia indicate that
a prohibition case vide CR No : 451/ 99 is registered
agai nst the petitioner at Surat City (South) Prohibition
police station on 9-3-99 and country nmade |iquor as well
as the instrument for distilling the liquor were seized
fromthe place raided by flying squad. Furthernore, two
Wi t nesses on assurance of their anonymty have given
st at emrent dat ed 20-4-99 and 25-4-99 regarding the
boot | eggi ng activities of the petitioner and referring
the incidents alleged to have been occurred on 21-3-99
and 8-4-99 respectively. The said statenents wer e
verified by the detaining authority on 25-5-99. That on
the basis of the said material, the respondent No. 1 as
the detaining authority has cone to the conclusion that
the petitioner / detenu is a bootlegger wthin the
nmeani ng of Section 2(b) of PASA That enforcenent of
general provisions of |law being insufficient to prevent
t he petitioner from continuing hi s prej udi ci al
activities, and as such, detention order wunder PASA is
necessary and hence the inmpugned order is passed.

#. The petitioner has chall enged the inpugned order of
detention on nunerous grounds. It has been contended on
behal f of the petitioner at bar that a prohibition case
on which the detention order is based is registered on
9th March, 1999 and the anonynous information was

recorded on 20th April, 1999 and 25th April, 1999, the
i mpugned action against the petitioner has been taken by
passing the order on 26-5-99. That the grounds of

detention is devoid of any explanation for the said
delay. Furthernore, the detaining authority has failed
to consider the aspect of less drastic renmedy claimng
cancel l ati on of bail as avail abl e under Section 437(5) of
Cr PC.

#.1n the matter of PRADEEP N LKANTH PATURKER VS

STATE OF MAHARASTHRA reported in AIR 1994 SC 656, the
Hon' bl e Suprene Court has observed that delay in taking
action under detention lawis fatal to the wvalidity of
the detention order. It is further observed by the
Hon' bl e Suprene Court that inordinate delay in taking
action for detention fromthe date of actual conm ssion



of anti social activities i f not satisfactorily
explained, is fatal to the validity of the order. Even
this Court also in the matter of ELESH PATEL VS. THE
COW SSIONER OF POLICE, AHVEDABAD reported in 1997 (1)
GLH 381 has also expressed the said proposition by
referring the various authorities of Hon'ble Suprene
Court and has held that in the absence of reasonable
explanation for delayed action, the detention order
cannot be sustai ned.

#. In in the instant case also, as stated hereinabove,
t he grounds of detention is devoid of any explanation, as
to why the action has been delayed till 26-5-99 though
the crimnal case has been registered on 9-3-99 and
further information was received on 20-4-99 and 25-4-99.
That no affidavit has been filed by either of the
respondents despite due service and as such, in the
absence of any casual connection between the alleged ant
social activities and the inpugned action taken, it 1is
difficult to uphold the inpugned order.

#. That, furthernore in the matter of ZUBEDABI BI
RASI DKHAN PATHAN VS. STATE OF GUJARAT AND OTHERS 1995
(2) G.R 1134, the Division Bench of this Court has
expressed the view that non consideration of |less drastic
renedy available wunder Section 437(5) of the CrPC
claim ng cancellation of bail amunts to non application
of mind which vitiates the subjective satisfaction, thus
rendering the detention order bad in law. That the said
vi ew has been approved and endorsed in the proceeding of
Letters Patent Appeal No : 1056 of 1999 deci ded on
15-9-99 by this Court (Coram: C. K Thakker & A.L.Dave,
JJ.).

#. In the instant case, on scrutiny of papers, it is
found that the detaining authority while fornulating the
grounds has observed that the detenu / petitioner was
released on bail and having renmined on bail, in al
probabilities, she is likely to continue her bootlegging
activities and as such, detention order is necessary.

#. Thus, the abovesaid observation of the detaining
authority clearly suggests that the inpugned order is
passed on apprehension rather than the fact. That there
is non consideration of |ess drastic renedy |ike claimnng
cancel l ation of bail under Section 437(5) of CPC and
t hereby al so, the inpugned order cannot be sust ai ned.

##. As the petition succeeds on the aforesaid grounds



alone, it 1is not necessary to consider and decide the
other contentions raised in the petition

#i. On the basis of the aforesaid discussion, the
petition is allowed. The detention order dated 26-5-99
passed by respondent No.1 - The Conmi ssioner of Police,
Surat against the petitioner is hereby quashed and set
aside. The petitioner - SM. BABI BEN W O JI VANBHA
CHHANABHAI PATEL is ordered to be set at liberty
forthwith, if not required in any other case. Rule to
that extent is made absol ute.

Date : 31-1-2000 [A. K Trivedi, J.]
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