IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL Cl VIL APPLI CATION No 5246 of 1996

with

SPECI AL ClI VIL APPLI CATI ON No 5408 of 1996

to

SPECI AL ClI VIL APPLI CATI ON No 5421 of 1996

For Approval and Signature:

Hon' bl e MR JUSTI CE S. K. KESHOTE

1. Whether Reporters of Local Papers may be all owed : NO
to see the judgenents?

2. To be referred to the Reporter or not? : NO

3. Wiether Their Lordships w sh to see the fair copy : NO
of the judgenent?

4. \Wether this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nade thereunder?

5. Whether it is to be circulated to the Cvil Judge? : NO
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MR PK JANI for Petitioners
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CORAM : MR JUSTI CE S. K. KESHOTE



ORAL

Dat e of decision: 31/07/2000

JUDGEMENT

1. The special civil application No.5246 of 1996 was
jointly filed by 15 petitioners but on the objection of
the Court, other petitioners i.e. the petitioner No.2 to
14 therein have filed separate petitions being special
civil application No.5408 of 1996 to 5421 of 1996, which
were admitted on 9-12-1996. The order of this court of
that date, reads as under:

M. MR Anand, Ld. CGover nirent Pl eader
appeari ng for respondent No. 1 under t he
instructions from M. J. 1. Pat el , Deput y
Executive Engi neer, Roads and Bui | di ngs,
Sub- Di vi si on, Mehsana nakes a statement that the
petitioner/s shall not be dispossessed of the

di sputed pl ace of business where shop/cabin of
the petitioner/s exists/exist, without follow ng
due procedure of law and wthout hearing the
petitioner/s. None appears for the respondent
No. 2- Panchayat. 1In that view of the matter
foll owing order is passed:-

Rul e.

Heard with regard to interimrelief. 1In view of

the aforesaid statenent nade on behalf of the
respondent No.1l, nothing is required to be done
at this stage. However, it would be open to the
petitioner/s to nove an appropriate G vi
Application for obtaining interimrelief in case
either of the respondents seek to take possession
of the disputed |land/property in question w thout
foll owi ng due process of |aw.

2.1t appears that this petition i.e. the special
civil application No.5246 of 1996 was not placed on Board
on that date and it was left out and adm ssion thereof

could not be made. This matter is identical to other
matters and it deserves to be admitted and accordingly,
it is admtted. Rule in special «civil application

No. 5246 of 1996. However, in view of the order which |
propose to pass in these matters, it is not necessary to
send notice of rule to respondent No.2. Qherw se also,
the respondent No.2 has not taken any action against the
petitioners. Only the action of respondent No.1l is under
chal l enge in these special civil application

3. Learned counsel for the petitioners subnmitted
that the |land in dispute over which the shops/cabins of



the petitioners are there belongs to the Gam Panchayat
concer ned. The G am Panchayat concerned has regul ari sed
there possession on the land |ong back and t he
petitioners are regularly paying rent to the Gam
Panchayat . It is subnmitted that in 1970 the G am
Panchayat initiated action against the petitioners
agai nst their unauthorised occupation of the Iland but
later in point of tine that occupation was regul arised
and the G am Panchayat started to realise from the
petitioners the rent which the petitioners are paying.
Shri Jani subnmits that this |and does not belong to the
State Governnent and the action of the respondent No.1 to
call upon the petitioners to renove the construction put
by them and clear the land in dispute is wholly wthout
any authority of |aw.

4. The counsel for the respondent No.1l raised a
prelimnary objection that these petitions filed by the
petitioners agai nst show cause notice are not

mai nt ai nabl e. It has next been contended that the
petitioners are free to raise their objections against
this show cause notice before the aut hority, t he

respondent No.1, and only after any adverse decision is
given, there could have been some senbl ance of
justification with them to challenge the sane before
appropriate redressal forum avail able. It has been
contended that the petitioners are ranked trespassers on
the Iand of the Government. They have no right to
continue there. It has further been contended that when
construction has been put by violating the ribbon rules,
rightly the respondent No.1l has given notice to the
petitioners for denolition of the sane.

5. In rejoinder, Shri Jani, |earned counsel for the

petitioners contended that when the respondent No.1l has
no jurisdiction to issue this notice as the | and does not
belong to the State Governnent, the petitioners have

rightly approached to this Court. |In his subm ssions,
the respondent No.1 has failed to show any title over the
| and of the State GCovernment. So far as the other

contentions raised by the learned counsel for the
respondent No.1 is concerned, Shri Jani submitted that
reply to the show cause notice has been filed by sone of
the petitioners and there the decision has not been
t aken.

6. | have given ny thoughtful consideration to the
subm ssi ons made by the | earned counsel for the parties.

7. On being put by the Court, Ilearned counsel for
the petitioners has failed to show any notification under



which the land in dispute has been ordered to be vested
in the G am Panchayat. The petitioners only on the basis
of what the Gram Panchayat has taken action in favour of
themto regul ari se their possession and charging of rent,
have raised a contention that this land belongs to the
Gram Panchayat. However, this is not the stage where
this point has to be finally decided i.e. whether the
land belongs to the Gam Panchayat or t he State
Covernment, as these proceedings are not appropriate
proceedings. It is a highly disputed question of fact
and only on adjudication thereof, final decision can be
gi ven by the authority concerned.

8.1 fail to see any justification in the approach

of the petitioners to ask the State Governnent to show
the title. Wen notice has been given, the petitioners
have to file their objections and in support of their
obj ections, they have to file docunentary evidence or
evidence on affidavit and then the authority has to
decide the same. This style of approaching on the show
cause notice by the petitioners by filing the special
civil applications, deserves to be deprecated. Thi s
approach of the petitioners in a matter where only show
cause notice has been given to them is difficult to
appreciate. In the facts of this case,i.e. the disputed
guestion of fact re. title of |and whether of the G am
Panchayat or the State Government it is difficult to
accept that the respondent has no jurisdiction to issue
show cause notice. The wit petition against the show
cause notice is not maintainable and if any reference in
this respect is necessary then it fruitfully nmay have to
the decision of the Apex Court in the case of Executive
Engi neer, B.S.H B. vs. Ranesh Kunar Singh reported in
1996 (1) SCC 327. After the statement made by the
counsel for the State Governnent in the Court on
9-12-1996, the petitioners should have felt content and
satisfied and they should have approached to t he
authority to decide the matter on show cause notice.
After this order dated 9-12-1996, it is not the case of
the petitioners that any step has been taken by either of
the respondents to take possession from themof the

di sput ed | and. VWen the Governnment advocate made a
statement that the petitioners shall not be di spossessed
of the disputed place of busi ness, wher e t hese

shops/cabins of the petitioners exist without follow ng
due process of law and w thout hearing the petitioners,
the matter stood concluded then and there.

9. As a result of the aforesaid discussion, all
these special civil applications are dism ssed. Rul e
di scharged. However, no order as to costs. The



respondent No.1 if it decides to di spossess t he
petitioners fromthe disputed place of business where the
shops/ cabins of the petitioners exist, it shall abide by
the statenent as made by the Governnent Advocate in the
matter on 9-12-1996 which is reproduced above in the
j udgrent .
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