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ORAL JUDGEMENT

By way of filing this Special GCivil Application

under Article 226 of the Constitution of India, the
petitioner has challenged the order of detention dated
21.4.2000 passed by the District Magistrate, Kheda at
Nadi ad i n exerci se of powers under section 3(2) of the



Prevention of Black Marketing and Mai ntenance of Supply
of Essential Conmmodities Act, 1980 with a view to prevent

t he petitioner from black mar ket i ng essenti al
commodi ti es. The petitioner has contended that the
orders passed by the detaining authority are illegal and,

therefore, they are required to be quashed and set aside.
The petitioner has, therefore, prayed that the petition
be allowed and the order of detention be quashed and set
asi de.

2. At the admi ssion stage, rule was issued and in

response to the notice, M S K Patel, |earned AGP appears
for respondents No.1, 2 and 3. M P J Davawal a, Standing
Counsel for respondent no.4 is also present. On behalf
of the respondents No.1 2, and 3, affidavit of M P R
Shukl a, Dy. Secretary, CGovernnent of CGujarat, Food Cvil
Suppl i es and Consunmer Affairs Departnent, Sachival aya,
Gandhi nagar has been filed which is taken on record.

3.1 have heard the |earned Advocates for the
parties and perused the papers. M's Subhadra Patel

| earned Advocate for the petitioner has contended that
the District Magi strate has passed order dated 21.4.2000
and has detained the petitioner on the strength of the
said order on the same day. That in passing the said
order, the District Magistrate has nmentioned that the
petitioner is ordered to be taken in detention for siXx
months from the date of detention. Learned Advocate for
the petitioner has argued that this order cannot be
treated to be |egal. It is her contention that the
detaining authority can pass order of detention and can
actually detain the detenu but thereafter the orders are
i mediately required to be conmuni cated to Governnent and
the Government is required to consider and approve the
said order wthin 12 days. Thereafter the matter is
required to be sent to the Advisory Board within 49 days
and the Advisory Board al so requires to decide the natter
accordi ngly. That the order of the District Magistrate
is subject to the wultinate approval of the State
CGovernment and the orders/opinion of the Advisory Board.
That till then, the District Magistrate could not have
passed the order detaining the detenu for six nonths.

4. On this aspect, she has relied upon a decision of

this Court in the case of Pravin Mahipatrai Mehta v.
District Magistrate, Surendranagar reported in 1993 (1)
GCD 671. There the Court has observed that when initial
order of detention is for one year then it is held to be
contrary to the schene of the Act. Such order requires
approval of State Government within 12 days under section



3(3) of the Gujarat Prevention of Anti-Social Activities
Act, 1985 and the opinion of the Advisory Board in
support under Article 22(4) of the Constitution is
required to be obtained. The Division Bench of this
Court has considered a decision of the Supreme Court for
arriving at the aforesaid decision. This can be gathered

frompage 5 of the said judgnent. In view of the
af oresai d deci sion of the Division Bench which is binding
to this Court, | am of the view that there is no

hesitation to conclude that the order of detention is
illegal inasmuch as at the initial stage the detention
has been fixed for six nmonths. In view of the aforesaid,
no other point has been pressed into service during the
course of argunent.

5.In the result, the order of detention is held to

be illegal in view of the aforesaid decision of the
Division Bench and it 1is therefore, required to be
guashed and set aside. The petition is accordingly

al l owed. The inpugned order of detention dated 21.4.2000
passed by the District Magistrate, Kheda at Nadiad is
guashed and set aside. The petitioner is ordered to be
set at liberty forthwith, if no longer required in any
ot her case.

Rul e is nade absolute to the aforesaid extent. No order
as to costs.

31.8.2000 [D P Buch, J.]
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