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ORAL JUDGEMENT

In the present petition, the Awmard passed by the
Industrial Tribunal, Rajkot in Reference (ITR) No. 118

of 1991 dated 4th February, 1999 is under chall enge. In
the said Anard, 14 worknmen are nade permanent with effect
from1st January, 1995. The Industrial Tribunal has

further directed that the period from 1lst January, 1995



till the date of Award ie., 4th February, 1999 has to be
treated as notional as these 14 workmen are entitled to
rel evant pay scale fromthe date of the Award.

M. Jayant Patel, |earned advocate for the
petitioner-Junagadh Nagarpalika [hereinafter referred to
as, “petitioner-Nagarpalika'] subm tted t hat t he

financial condition of the petitioner-Nagarpalika is week
and petitioner-Nagarpalika is wunable to pay even the
regul ar salary to its existing enployees. He further
subnmitted that such a direction of the Tribunal runs
contrary to the set-up of Nagarpalika because such a set
up is sanctioned by the Director of Municipality and if
t hese fourteen worknen are nade pernmanent then set up to
that extent 1is required to be increased and that cannot
be done w thout the pernmission and sanction of the
Director of Minicipalities. He also subnmitted that
petitioner is receiving grant fromthe State Government
in respect to the wages of only permanent worknmen whose
posts are sanctioned by the Director of Minicipalities,

and therefore, if these fourteen worknen are nade
permanent and if they are included in the set-up then the
petitioner will not get the grant for wages of these

fourteen workmen. He further submitted that the District
Col l ector, Junagadh has also issued directions against
the petitioner to control the adm nistrative expenses and
not to confirmor nake permanent any enployee who is
working on daily wages. Therefore, M. Patel submitted

that the said direction of the |Industrial Tribunal is
having financial burden upon the petitioner-Nagarpalika
and the State Governnent will not take responsibility of

the wages of such worknen because they are not included
in the set-up of the Nagarpalika.

An industrial dispute was raised by the Union in

respect to 23 worknen by an order dated 23th April, 1995.
The Union submitted statement of claim in support of
t hei r demand. The case of Union before the Tribunal was
that these worknmen were continuously in service since
many years in different branches of the petitioner and
they are perfornmng the work of permanent nature and
inspite of that fact, the benefit of permanency has not
been granted by the petitioner-Nagarpalika. It was also
submtted by the Union that in simlar and identica
cases wherein enpl oyees those who have conpl eted 240 days
continuous service they all are made permanent and somne
of the juniors are also nmmde pernanent and senior
enpl oyees have remai ned wi t hout t he benefi t of
per manency. The statenent of claimwas filed vide Exh.
6 by the Union and the witten statenent was submitted by
the petitioner-Nagarpalika vide Exh. 9. Thereafter, on



behal f of the Union one Madhubhai Mansukhbhai was
exam ned vide Exh. 32 and anot her W t ness Shri
Gul nohaned Lal Mohanmed was exanined vide Exh. 38. In
the evidence, it cones on record that many juniors were
nmade permanent and these concerned wor kmen were worKki ng
since 1985 as Safai Kandars. It has also come on record
that these all workmen were continuously in service from
the date of their joining and there was no break in their
service. It is also proved in evidence that they are
perform ng permanent nat ure of wor k. The
petitioner-Nagarpalika has examined its Chief Oficer
Shri Dhiraj Kanjibhai Parikh vide Exh. 48. He had
deposed before the Tribunal that out of 23 worknen, in
all 9 workmen were nade pernmanent by the petitioner. He
al so adnitted in his evidence that the date of joining in
servi ce which has been nentioned by the concerned workmen
is correct and fromthe date of joining service, they are
performng their duties continuously. He also adnmitted
that there is no difference in respect to the nature of
work between pernmanent enpl oyee and dai ly rat ed
enpl oyees. He also admitted that there are many nore
persons working in the Nagarpalika beyond the set-up and
for that petitioner is not receiving any grant fromthe
State CGovernnent and because of non-receipt of grant,
such worknmen are not nmde pernmanent by the petitioner
Nagarpal i ka. He also admitted that petitioner is having
nust er pay register in respect to these concerned
wor krmen.  Before the Industrial Tribunal vide Exh. 15,
the petitioner has nade an application to the effect that
out of 23 worknen, 9 have already been nmade permanent,
and therefore, in case of such 9 worknen, their
appoi ntnent orders were produced on record vide Exh. 18
to 24, and thereafter, the Union has also produced
appoi ntnent orders in respect to their workmen vide Exh.
25 to 30. The nanes of said worknen were given by the
Union before the Tribunal, and therefore, the present
di spute has been |limted to only 14 worknen. Thereafter

the Industrial Tribunal has considered the evidence on
record and relied upon one decision of the Apex Court in
the matter of State of Haryana v. Pyar esi ngh, reported
in 1992 (4) SCC 118. Consi dering the decision of the
Apex Court, the Industrial Tribunal has observed that
t hese worknmen are working continuously since nore than 12
to 15 years wthout any break and in respect to their
work, no objection is ever raised by the petitioner and
even t here is no objection about the educationa

qualification, and therefore, considering these fact, the
Industrial Tribunal has come to the conclusion that
looking to the observations nmde by the Apex Court in
case of Re : Pyaresingh, these worknen are entitled to
per manency. The contention of the petitioner in respect



to limted set-up has been exanined by the Tribunal and
cone to the conclusion that such linmtation of set-up as
per the Corporation Act cannot conme in the way of the
Tribunal while passing the Award of permanency. The
Tri bunal has al so exami ned the financial situation of the
petitioner and the petitioner has produced before the
Tribunal the balance-sheet and pointed out that the
financial position is weak. Consi dering all t hese
aspects, t he Industrial Tribunal has cone to the
conclusion that these 14 workmen are entitle to the
benefit of permanency with effect from lst January, 1995.
However, considering the weak financial position of the
petitioner-Nagarpalika, the Industrial Tri bunal has
rightly not granted any benefit from1.1.1995 to 4.2.1999
and this period has been treated and considered to be a
noti onal period and the actual benefit of regular salary
as a pernenent enpl oyee has been granted only with effect
fromd4th February, 1999

I  have perused the entire award passed by the
Industrial Tribunal. The Tribunal has considered each
and every aspect of the matter and al so considered the
contentions raised by the petitioner-Nagarpalika and
thereafter relied upon the decision of the Apex Court in
the case of Re : Pyaresingh and al so consi dered the weak
financial position of the Nagarpalika, and therefore, the
Tribunal has rightly not granted the actual benefit from
the restrospective effect ie., from 1.1.1995 but had
granted the actual benefit of pernmanency fromthe date of
its Award i.e., 4th February, 1999.

Before the Tribunal, there was an undisputed
position between the parties in respect to the date of
joining of fourteen workmen, nature of work performed by
t hem and conti nuous service of about 12 - 15 years. It
is also an undi sputed fact that there is no difference in
respect to nature of work, responsibility and liability
bet ween permanent enployee and daily rated enployees
performng the sane type of work

In the mtter between Chief Conservator of

Forests & Another v. Jagannath Maruti Kondhare, reported
in AIR (1996) SC 2898, the Apex Court has observed that
the benefit of permanency to the status of causa

enpl oyees those who are working in enploynent for nore
than 5 to 6 years and worked for a period ranging from
100 days to 300 days continuously and if such enployee
conti nuous on causal status for a long years then in such
circunstances it can be inferred that it was with an
object to deprive them from the status of pernmanent
enpl oyees. Burden does not lie wupon the workman to



establish that object of enployer. The relief of

regul arization wth all benefits of pernmanent worker
cannot be refused on the grounds of financial strains of
St at e Exchequer. The Apex Court has further observed

that the justification for paying even ninimm wages
could w ther away, |eaving any enployer, not to speak of
nodel enployer like the State, to exploit unenployed
person.. If a pay scal e has been provided for pernmanent
worknmen that has been done by the State Governnent
keeping in view its legal obligations and nmust be one
whi ch had been recomrended by the State Pay Conmm ssion
and accepted by the Governnent, and to deny this relief
of permanency to the worknen only because in that case
they would be required to be paid wages neant for
per manent workers. This right flows automatically from
the relief of regularization to which no objection can
reasonably be taken. Ther ef or g, consi deri ng t he
deci sions of the Apex Court, according to my opinion, the
view taken by the Tribunal cannot be considered to be
arbitrary or unreasonabl e.

The next contention raised by the petitioner

Nagarpalika is wth respect to set-up provided by the
Director of Miunicipalities. Now, the very contention has
been consi dered and decided by the Division Bench of this
Court in the matter of Kalol Minicipality v. Shant aben
Kalidas & Os., 1993 (2) GR 997 wherein the Bench has
observed that, “on behalf of the petitioners it is
contended that the award passed by the Tribunal is
binding to the State Government because it is held by the
Tribunal that the work perforned by the concerned worknen
was of a permanent nature and that the services rendered
by them were necessary for running the prinmary school s.
The contention cannot be accepted. .. The direction
that nmay be given by the Labour Court or the Tribuna
whil e deciding an industrial dispute my enable the
Municipality to anmend the Rules framed by it under Sec.
271 of the Gujarat Municipalities Act. But if there is
no provision in the Rules or that the pernanent set up
fixed by the Municipality is already determ ned and the
sane is limted it cannot be set up as a defence by the
Muni ci pality that the Labour Court or the Industria
Tri bunal cannot give direction which is not in confirmty
with the Rules framed by it. The Rules franed by the
Municipality are unilaterally franed w thout involving
t he wor kmen enpl oyed by it. Thus, unil atera
determ nati on of the nunber of staff by the nmunicipality
cannot bind the worknmen engaged by it. Such unilatera
deci si on about the nunber of staff cannot truncate the
powers of the Labour Court or that of the Industrial
Tribunal to adjudicate the dispute referred to it in



accordance with the provisions of the Act. .. Because
the Municipality cannot receive the ampunt of rmatching
grant from the State Governnent, it cannot be said that
the Tribunal has no jurisdiction to give direction that
the worknen concerned be treated as pernmanent enpl oyees
and be given all the benefits payable to dass |V
enpl oyees. The Minicipality Act does not deal with the
sphere of industrial dispute which is occupied by the I.D
Act. Initially when the first contract of enploynment was
made or the initial Rules were nade the matter would be
governed by the Minicipal Act. After the worknmen raised
i ndustrial dispute for changing their existing conditions
of enploynent, the matter would be entirely governed by
the 1.D Act which provides for settlenment of industrial
di sputes by changing, nodifying or altering the existing
conditions of service whether under a contract or under a
Rul e. Once the dispute is raised the matter woul d be
governed by the Industrial Law. In the said decision

the Division Bench has considered earlier decisions in
the matter of Savarkundla Municipality [Special Gvil
Application No. 351 of 1976 decided on 26.4.1976].
Therefore, considering the observations made by the
Di vi sion Bench of this Court, the contention with respect
to the set-up of the Nagarpalika raised by the |earned
advocate Shri Patel cannot be accepted.

Ther ef or e, accordi ng to 1% opi ni on, t he

I ndustrial Tribunal has not committed any error either in
law or on facts and there is no error of jurisdiction
The findings are based upon the oral and docunentary
evi dence avail able on record and these findings are based
upon certain undisputed facts. Learned advocate Shri
Patel is not able to point out any error commtted by the
Tri bunal which is apparent on the face of the record and
even there is no infirmty which requires interference at
the hands of this Court in exercise of the powers under
Arts. 226 & 227 of the Constitution of India. Therefore,
the present wit petitionis required to be dism ssed and
the sane is hereby disnissed at the adm ssion stage.

The petitioner-Nagarpalika is directed to

approach the Director of Miunicipalities to consider their
weak financial position and thereby grant additional 14
posts in its set-up, in light of the impugned Award which
is now confirmed by this Court in this judgnent. Such a
representation to the Director of Municipalities shall be

made within a period of two nonths from today. Furt her
as and when such a detailed representation is received,
the Director of Minicipalities wll synpat hetical ly

consider the sane in light of the decision rendered by
the Division Bench of this Court and pass appropriate



orders in accor dance with I aw. The Director of
Muni ci palities is directed to deci de such a
representation wthin a period of three nonths fromthe
date of its receipt.

In view of the aforesaid observations and
direction, this wit petition is disnssed. There shal
be no order as to costs.

[H K Rathod, J.]
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