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ORAL JUDGEMENT
#. The petitioners above naned have preferred this
petition wunder Article 227 of the Constitution of India.
By this petition, they have chall enged the order passed
by the Additional Chief Secretary (Appeals), Revenue



Depart nent, Governnent of Gujarat dated 28th Novenber,
1988 in revision application filed by the present
petitioners under which, the said revision application
was di smissed by the said authority.

#. The facts may be briefly stated as under

#. The petitioners abovenamed purchased an agricultura
| and adneasuring about 4 gunthas by registered sale deed
dated 18th My, 1978. The said |and was bearing Survey
No.283 /5 B. The petitioners had paid the anount of
consideration of Rs.2,000/- to the second respondent.
The petitioners claim that the land in question is
adjoining to Gantal Iland and it was purchased for the
pur pose of residence. That the petitioners have also
constructed residential structure in the said |and since
1978.

#. The petitioners have also contended the Collector
initiated proceedings under Section 9 of the Bombay
Preventi on of Fragnentation and Consolidation of Holding
Act, 1988 [ hereinafter referred to as the “said Act'].
That notice was served upon the petitioners and the
petitioners appeared before the Collector and contended
that the proceedings could not be initiated after |apse
of very long tine. They also contended that the
petitioners were residing in the said | and after
constructing residential house on the said |and. That
despite said position,the Deputy Collector by order dated
16th July, 1988 declared the sale invalid under Section 9
of the Act and inposed a fine of Rs.80/- on respondent
No.2 and directed that possession of land be restored to
t he second respondent.

#. Feeling aggrieved by the said order of the Deputy
Collector, the petitioners preferred revision application
before the Special Secretary (Appeals). The petitioners
were heard by the learned Additional Chief Secretary
(Appeal s). However, the revision was disnissed by his
order dated 28th Novenber, 1988

#. Feeling aggrieved by the said order of the |Iearned
Additional Chief Secretary (Appeals), the petitioners
have preferred this petition under Article 227 of the

Constitution of India. It has been nmainly contended here
t hat purchase was nmade in the year 1978 and the
proceedi ngs were started in 1988. It is further

contended that the purchase was made on paynment of ful

consi deration and the |land was put to use by constructing
residential house on the said land. That these aspects
have been i gnor ed by the aforesaid officers and



therefore, their judgnments and orders are illegal and
erroneous. The petitioners have therefore prayed before
this Court for issuance of appropriate wite, order or
direction for quashing and setting aside the aforesaid
orders of the Deputy Collector as well as of the State
CGover nent .

#. On the receipt of the aforesaid petition, notice was
issued to the respondents at the first instance and
thereafter, the petition was admtted and interimrelief
was granted agai nst di spossession of the petitioners from
the said | and.

#. The |l earned AGP has appeared for the State and has
defended the case of the respondents. However, no
affidavit had been filed and no reply had been submtted
on behalf of the respondent for alnbst 10 years. The
respondents have, at this stage, filed affidavit of
Deputy Col | ector Shri B. H  Pathak on 23rd June, 2000
and the same has been considered by ne for the purpose of
deciding this petition

#. | have heard M. J. M Patel, |earned advocate for
the petitioners and | earned AGP for the State. |  have
al so perused the papers on record.

##. It is not nuch in dispute that the petitioners
purchased the aforesaid land by registered sale deed
dated 20th My, 1978. A copy of the said sale deed has
been produced at Annexure-A

##. It is noted that it is also not nuch disputed that
t he Deput y Col l ector, Chhota Udepur initiated the

proceedi ngs agai nst the petitioners in 1988. The order
of the Deputy Coll ector has been placed at page 14 of the
petition. Upon perusal of the sane, it can be gathered

that it has been held that the petitioners have purchased
the said land in violation of provisions of the said Act.
It is also not in nuch dispute that the | and purchased by
the petitioners was fragnent within the meaning of the
said Act. It is also not much in dispute that the sale
or purchase of such fragment is inpermssible and was not
permtted at the rel evant point of tine.

##. The contention of the appellant was very consistent
that the authorities have initiated the proceedi ngs after
10 years and that position has been changed and they have
constructed the residential house on the said |land quite
| ong back. Therefore, it has been consistently contended
that the proceedi ngs could not have been undertaken after
I ong | apse of tine.



##. The |l earned AGP subnits that the facts are not true
and there is nothing on record to show that the
petitioners have constructed the residential houses on
the said | and.

##. The aforesaid assertion does not have any force or
substance. Firstly, the petitioners have stated in para
2 of the petition that after the purchase of the said
| and, they have constructed the residential structure in
the said land since the year 1978. |If the judgnent and
order of the | earned Additional Chief Secretary (Appeals)
are taken into consideration, in para-2 of the said
judgrment, it has been observed that the petitioners have
contended before himthat they have constructed their
residential houses on a part of the said |and and the
remaining part of the said land has been put to
agricultural operation by receiving water from adjoining
land. This shows that it was the case of the petitioners
right from the beginning that they have constructed
residential house on the said |and. The judgnent was
pronounced on 28th Novenber, 1988, which shows that in
1988, the residence was there as per the case of the
petitioners.

##. The respondents have all agencies right wupto grass
root level to find out the contention and stand taken by
the petitioners and file affidavit to show that Talati or
Mam atdar or the Deputy Collector has visited t he
disputed land and the residence said to have been
constructed by the petitioners as alleged by themwas no
where noti ced on the spot. No such affidavit is
forthcom ng.

##. In absence of any affidavit or material on record,
it has to be accepted that the petitioners have
constructed residential house on the said land nuch
bef ore 1988.

#i. This nakes it clear that the | and was purchased in
1978 and the residential structure was constructed
thereon as well as the arrangement for irrigation has
al so been nmade and thereby, the land in question has been
i mproved after purchase. The land was purchased by
docunent dated 20th May, 1978 and the proceedi ngs had
been initiated in 1988. On this aspect of the case, the
| earned advocate M.Patel for the petitioners has relied
upon a decision of this Hi gh Court reported in 1984 (2)
GLR 1125 delivered in case of RANCHHODBHAI LALUBHAI PATEL
VS. STATE OF GQUIARAT. In the case cited before ne, the
proceedi ngs were initiated 7 years after purchase of the



fragment. There it has been laid down that the
proceedi ngs for quashing and setting asi de such
transaction would not be undertaken after |ong | apse of
time. In the said decision, this Court has al so
considered the earlier decision of the Hon'ble Apex Court
reported in MANSARAM VS. S.P. PATHAK AND OTHERS rendered
in Cvil Application No.1262 (M of 1978 and there al so,
the Apex Court has referred the previous decision of
STATE OF GUIARAT VS PATEL RAGHAVNATHA AND OTHER
(1970) (1) SCR 335.

#i. In above view of the matter, it is quite clear that
t he proceedings to quash such transaction have to be
undertaken very pronptly. At | east, such proceedi ngs

shoul d be undertaken within reasonable tine and if that
is not done, and if such action is taken after long | apse
of time, then it would change the circunstances as has
been seen in the present case. |In the case on hand, the
land has been inmproved and devel oped by the petitioners
after its purchase on one hand and on the other hand,
irrigation facility was avai | ed as well as the
residential structure has been constructed on the said
land. Therefore, considering the inprovenent made in the
said land and | ooking to the | apse of tine on the part of
the authority concerned, it is very clear that the facts
of this case are peri materia with the facts of the above
cited case

##. In above view of the matter and considering the
af oresai d decision of this court relying upon the
previ ous deci sions of the Hon'ble Apex Court, | amof the

view that in the instant case, the proceedings could not
have been taken against the petitioners after long | apse
of time in the year 1988 neani ng thereby, 10 years after
such transaction whereas the |and was purchased in the
year 1978.

##. Therefore, considering the aforesaid aspects of the
case, action taken by the Deputy Collector and confirned
by the learned Additional Chief Secretary (Appeals),
Revenue Departnent as aforesaid, are illegal and require
to be quashed and set aside.

##. In above view of the matter, the petitioners succeed
in the present petition and therefore, the petition is
required to be allowed. The petition is accordingly

al l owed and the orders passed by the Deputy Collector

Chhot a Udepur dated 15-7-1988 and the order passed by the
| earned Additional Chief Secretary (Appeals), Revenue
Department, CGovernnent of QGujarat dated 28th Novenber,
1988 affirmng the judgnent and order of the Deputy



Col I ector are quashed and set aside.

##. The respondents are ordered to be prevented from
i mpl enenting the said orders. The respondents are
further prevented from di spossessing the petitioners from
the land in question on the strength of the said two
orders. Rule is nmade absolute to the extent indicated
above.

##. Considering the facts and circunstances of the case,

there shall be no order as to costs.

Date : 30/6/2000 [ D. P. Buch, J. ]
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