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ORAL JUDGEMENT

This is a petition under the provisions of

Industrial Disputes Act, 1947 read with Article 227 of
the Constitution of India challenging the order passed by
the | earned Presiding Oficer, Labour Court at Raj kot on
2.12.1986 in Reference Case No.879/84. The petitioner



above naned was a workman in the enployment of the
respondent. He remmined absent fromduty wthout any
intimation from 11.3.1982 to 24.3.1982. Therefore, an
enquiry was conducted and after the conclusion of the
enquiry, he was dism ssed fromthe service. Ther ef or g,
the aforesaid matter was filed and the | earned Presiding
Oficer, Labour Court passed award dated 2.12.1986
setting aside the aforesaid order of dismssal and
directed reinstatenent of t he petitioner wi t hout
backwages. The petitioner has chall enged the aforesaid
order inasmuch as backwages have not been paid to him
It has been mainly contended that the backwages is a
matter of rule and when the reinstatenent is ordered,
backwages should have been awarded. Therefore, this
petition has been filed for getting the backwages.

2. Rule was issued and the respondent Corporation
has put in appearance. I have heard the |earned
Advocates for the parti es.

3. On behalf of the petitioner, efforts have been
made to show that the trial court has erred in not

granti ng backwages. At the sanme tine the i nquiry
proceedings are not at dispute before ne. No |lapse in
the procedure is pointed out. The rules of t he
depart nent al enquiry and the principles of natura

justice have been undisputedly foll owed since there is no
argunents on such points.

4. The case before me is thus in a very narrow
conpass. | am required to deal with the issue of back
wages only.

5. Learned Advocate for the petitioner has relied

upon a decision of 1987 GR (1) 139 in the case of
Vijaykumar M Jasani v CQujarat State Road Transport
Corporation, wherein it has been observed that normally
backwages shoul d have been awarded by the Court.

Another decision relied wupon by the |earned
Advocate for Another decision relied upon by the |Iearned
Advocate for the petitioner is in the case of Sayed
Zaheer Hussain v. Union of India & Os., (1999 SCC (L &
S) 666. There the person concerned was dism ssed and the
Suprenme Court found that the disnissal was too harsh to
be a penal ty requiring substitution by anot her
appropriate penalty. The CGovernnent leaving it to the
Hon' bl e Suprene Court to award appropriate penalty, the
Suprenme Court directed that the enpl oyee concerned shoul d
be reinstated with continuity in service and with al
ot her benefits but limting the back wages to 50% only.



6. Learned Advocat e for the respondent placed

reliance on a decision in the case of M L Chauhan v.
GSRTC, reported in 1999 (1) G.H 527. There the appell ant
had approached the Labour Court and the Labour Court

passed order of reinstatement with 50% backwages. The
appel | ant chal l enged the said order by preferring Special
Civil Application No.3650/98. The Cujarat State Road

Transport Corporation challenged the order by preferring
Special Civil Application No.4711/98. The |earned Single
Judge di smi ssed t he petition being Special Cvi
Application No.3650/98 preferred by t he appel | ant .
However, the |learned Single Judge allowed the Cvi
Application No.4711/98 preferred by the GSRTC and quashed
and set aside the award passed by the Labour Court. This
woul d clearly nmean that in appropriate cases, the courts
may not allow backwages at all. W have, therefore, to
consi der each case in its own facts and circunstances.

7. The facts of the case before us are little

different. Even the Labour Court has observed that there
were many |lapses on the part of the petitioner in the
past. This can be gathered frompara 9 of the judgnent
of the Labour Court wherein it has been nentioned that
the petitioner has comitted several m sconducts of the
same nature of remaining absent fromduty wthout |eave
in the past and that he was in the habit of coming Iate.
Thus, according to the findings of the Labour Court, the
petitioner was in habit of remaining absent from duty

unaut hori zedl y. In public enploynent, discipline has to
be mai ntained and the Court should not be a party to
encour agenent of indiscipline amongst the enpl oyees. It

woul d, therefore, be quite appropriate to follow the
principles laid down by this Court (Coram B C Patel &
AL Dave, JJ.) in the case of ML Chauhan v. Di vi si ona
Control ler, GSTRC (1999 (1) G.H 527) (supra).

8.1t is <clear that the petitioner remai ned absent

wi t hout previous intinmation for about 13 days and he was
hol di ng responsible post of Driver and the bus cannot
proceed wi thout the Driver and the bus was being run by
the GSRTC which is a public Corporation and a public
body. |If a bus does not start at a particular ting,
there would be 1ot of hue and cry by the passengers at
| arge and the nmanagenent would be in acute difficulty to
meet with the situation. Therefore, with a viewto set
exanpl e, some harsh puni shnment has to be inflicted on the
petitioner.

9. In the present case, the Labour Court has shown
| eni ency by reinstating the petitioner. However, the



backwages have not been awarded. At the sanme tine, the
Labour Court nade it clear that in case of default the

workman wll be entitled to full backwages fromthe date
of default till reinstatenent.
10. In the aforesaid view of the matter, | am of the

view that the Labour Court has not commtted any
illegality in passing the order of not giving backwages
whi ch order does not appear to be illegal considering the
past defaults on the part of the petitioner and
considering that he was absent without prior intinmation
for a long period and thus the S.T.Corporation was put to
great difficulty. The facts clearly indicate that this
is not a fit <case in which this Court should exercise
extra ordinary powers and jurisdiction under Article 227
of the Constitution of India.

11. Consequently, there is no nerit in this petition

and the same deserves to be dismssed. The petition is,
therefore, ordered to be dismssed. Rule discharged. No
order as to costs.

msp.



