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ORAL JUDGEMENT

#. The petitioner - Jahidhusen Abdulsattar Saiyed has
been detained wunder the provisions of the GCujarat
Prevention of Anti-Social Activities Act, 1985 ("PASA
Act " for short) by virtue of an order passed by
Conmi ssi oner of Police, Ahnedabad City, Ahnmedabad, in
exercise of powers under Section 3(1) of the PASA Act,
dat ed Decenber 29, 1999.



#. The grounds of detention indicate that the detaining

aut hority t ook into consi deration five of f ences
regi stered against the petitioner with different police
stations. The detaining authority also took into

consi deration the statenents of two anonynmous witnesses
in respect of two incidents that occurred on Novenber 21
1999 and Novenber 30, 1999 and cane to concl usion that
the petitioner is a "dangerous person", t hat hi s
activities are detrinental to public order, that fear
expressed by the witnesses qua the petitioner was genuine
and therefore, powers under section 9(2) of the PASA Act
wer e exerci sed by the detaining authority by not
di sclosing identity of these w tnesses.

#. The petitioner has challenged this order of detention
on various counts. However, |earned advocate for the
petitioner has restricted his argunments to the fact that
the subjective satisfaction recorded by the detaining
authority for the need for exercise of powers under
Section 9(2) of the PASA Act, cannot be considered as
genui ne. In order to substantiate this subm ssion
| earned counsel submitted that the statements of two
anonynmous W t nesses were recorded on Decenber 24, 1999
and Decenber 26, 1999, which were verified by the
detaining authority on 29th Decenber, 1999 and the order
of detention is passed on Decenber 29, 1999. Learned
counsel submitted, therefore, that there was no time for
the detaining authority to give consideration to the
aspect of correctness and genui neness of the facts stated
by the witnesses and the fear expressed by the wi tnesses,
respectively, in their statenents. The exercise of
powers under Section 9(2) of the PASA Act is inproper and
has resulted into denial of right of making an effective
representati on as contenpl ated under Article 22 (5) of

the Constitution. Therefore, the petition my be
al | oned.
#. M. K T.Dave, |learned AGP has opposed this
petition.
#. So far as the statenents of anonynmpbus w tnesses are

concerned, it may be noted that the detaining authority
has observed that the fear expressed by the w tnesses an
the statenents are correct and genui ne. Barring these
statenments, there appears nothing to indicate an exercise
having been wundertaken by the detaining authority for
verifying correctness and genui neness of the statenents
and the fear expressed by the witnesses. The detaining
authority has to take into consideration the background,
the antecedents, the character, etc. of the detenue



whi | e considering the need for exercise of powers under
Section 9(2) of the PASA Act. The authority has to scale
t he right of the detenue of nmaking an effective
representati on on the one hand and the public interest on
the other and has to strike a balance between the two.
The detaining authority has not filed any affidavit nor
is there any contenporaneous nmaterial to i ndi cate
undertaki ng of such exercise by the detaining authority
and, therefore, the exercise of powers under section 9(2)
of the PASA Act can be taken to have vitiated. No
reliance, therefore, can be placed on these statenents
for sustaining the order of detention. There is inproper
exerci se of powers under section 9(2) of the PASA Act, as
there is no material to indicate the exercise as stated
above (BAI AMNA v. State of Gujarat & others, 1981 G.R
1186 and Kal i das Chandubhai Kahar v. State of Gujarat &
ors., 1993 (2) G.R 1659).

#. Adverting to the offences registered against the
detenue, they are individual in nature and they nake it
abundantly clear that there was no di sturbance to public
order. Al that was involved was a law and order
situation. Resultantly, the satisfaction arrived at by
the detaining authority about the activities of the
detenue being detrinental to public order is wthout any
basi s. Neither the statements nor t he regi stered
of fences can be accepted to form the basis of this
sati sfaction.

#. In view of the above di scussion, the reliance placed
on by the detaining authority on the statenents of
anonynmous W t nesses and the regi stered of fences cannot be
uphel d. The order of detention as well as the continued
detention both are rendered bad in | aw. The petition
therefore, deserves to be all owed.

#. The petition is allowed. The inpugned order of
detention dated Decenber 29, 1999 is hereby quashed and
set aside. The detenue - Jahi dhusen Abdul sattar Saiyed
is ordered to be set at liberty forthwith, if not
required in any other matter. Rule is nade absolute with
no order as to costs.

[A L. DAVE, J.]
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