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JUDGEMENT

1. As in both these two nmatters, substantially

i dentical questions of |aw have been raised, the sane are
being taken up for hearing together and are being
di sposed of by this comon order.

SPECI AL CI VIL APPLI CATI ON No 5939 of 1988

2. In this special civil application, the petitioner

is praying for issuance of directions to the respondent
to rel ease three advanced increnments to himfrom 1-7-1986
and further to direct to calculate ancillary benefits
like D. A on the basis of such increments and a further
direction to pay the difference of pay between the pay
received by him and the pay fixed after giving three
advance increnents from1-7-86 till today. Next prayer
has been nade for direction to the respondent to fix the
pay of the petitioner on the basis of three advance
increnents as on 1-9-88 for future pay and accordingly be
continued to be paid. Prayer has also been nmade for
interimrelief to direct the respondent to release the
three advance increnments as clained with effect fromthe
date of the order of appointnent i.e. 1-7-86 and to pay
difference within two weeks fromthe date of the order of
this court.

3. Ad-interim relief has been granted in ternms of
para-16(C) on 6-4-90 subject to condition that rel ease of
the increnments would be subject to the result of the
petition.

4. The facts of the case are that the GQujarat Public
Service Comm ssion advertised for the post of Assistant
Engi neer (Civil) in Qujarat Engineering Services dass |
in lrrigation Departmnent. In response to this
advertisenent, the petitioner applied for the post. He
was hol ding on the date of application the degree of B.E
(Gvil). On that date, he had appear ed in t he

exam nation for the degree of ME. in GCvil Engineering
of Rani Durgavati University at Jabal pur and the result
was await ed. The petitioner appeared for the interview

and he was selected for the post. He was inforned by the
G P.S.C. vide conmunication dated 18th march, 1986 t hat
the petitioner's nanme was reconmmended to the Secretary,
Irrigation Departnent, CGovernnent of Cuj ar at for
appoi ntnent to the post of Assistant Engineer (CGvil) in
the Irrigation Department. The day on which he received
this intimtion, t he petitioner had passed the



examnation of ME. (CGvil) which result was declared on
8th January, 1986. Under the order of the Government
dated 6-6-1986, the petitioner was appointed as an
Assi stant Engineer (Civil). The petitioner on 3-7-86
subm tted a letter to the Superintending Engineer
concerned requesting himthat as per the advertisenment of
GP.S.C., the petitioner was holding the postgraduate
decree at the time when he was appointed as Assi stant
Engineer (Civil) and therefore he may be paid three
advance increments. No reply to this letter was
received. This letter of the petitioner was foll owed by
two rem nders dated 10-10-1986 and 6-12-1986. Under the
order dated 6-12-1987, the Superi nt endi ng Engi neer
concerned granted the petition three advance increnents
in his basic pay fromthe date of appointnent. In the
order aforesaid, the concerned Superintendi ng Engi neer
made a reference to the Government Resolution dated
9-1-1980 and in pursuance of the said resolution of the
Governnent, these three advance increments have been
granted to the petitioner and accordingly his pay was

fixed at Rs. 625/ - . The r espondent under its
conmuni cati on dated 18th March, 1987 informed to the
petitioner that as he had not passed ME (Gvil)
examination at the time of application for the post of
Assi stant Engineer (Cvil) inthe GP.S.C he is not
entitled for three advance increments as per the
CGovernnment Resolution. |t has next been pointed out that

the Government is the only conpetent authority to decide
about the advance increnents to be given to an officer
and accordingly, the order passed by the Superintending
Engi neer is beyond his conpetence. The concerned
Superi nt endi ng Engi neer was directed to cancel his order
and recover the anpbunt of advance increnents, if any,
paid to the petitioner. |In pursuance to this order of
the Governnent, the Superintendi ng Engi neer passed this
order No. 115/87 dated 2-4-1987 whereunder cancelling
his earlier order. He further ordered for recovery of
t he amount of advance increnents paid to the petitioner
The petitioner nmade a detailed representation to the
Covernment against its action. The petitioner has
furni shed necessary informati on supported by docunents as
demanded from himby the Departnment. The petitioner send
a representati on-cumremn nder on 16-8-1988 to the
CGovernment to decide his claimfor three advance grade
i ncrenents. When not hi ng has been done in the natter by
t he government, the petitioner filed this petition and he
has been protected by grant of interimrelief.

5. Reply to the special civil application has been
filed in which the defence has been taken that only those
postgraduate Engineers are entitled for advance grade



i ncrenents who wer e possessi ng t he post gr aduat e
qualification on the date of application. In support of
this defence, reliance has been placed on the Governnent
resolution dated 7-8-1988. It has next been stated that
these are only advance grade i ncrenents and not
addi ti onal which are subject to the adjustment in future.
Copy of the resolution of the Governnent dated 7-8-1988
is on the record of this special civil application

6. After this reply, the petitioner has prayed for

anmendnment of the special civil application and that
amendnment has been accordingly granted by the court. In
the anended wit petition, it 1is the case of the

petitioner that the circular dated 7-8-1988 does not
apply to the case of the petitioner as the petitioner was
appointed on 6-6-1986 and his case has to be regul ated
under the circulate dated 9-1-1980. The «circular dated
9-1-1980 makes entitled all those Engineers who are
havi ng postgraduate qualification for three advance
increnents, if they were possessing that qualification on
the date of appointment. It has next been stated that
the circular dated 7-8-1988 is not retrospective in
ef fect. Q herw se al so, it bei ng an
executive/adm nistrative action of the respondent-State,
cannot be given retrospective effect. |In the alternate,
it is submitted that if this circular is applicable in
the case of the petitioner then it is violative of
principles of equal opportunity in the enploynment and
equal protection of lawto all the enployees working in
the sane cadre of CGujarat Engineering Services Class 1I.
A plea of discrinmnation has al so been raised in the way
that in some ot her Engineering Departnents the Engineers
have been given three advance increnents if they are
hol di ng the postgraduate decree in Engineering at the
time of their appointnent though they were not hol ding
the said degree at the time of application before the
Public Service Conmi ssion

SPECI AL CIVIL APPLI CATION No 4183 of 1996

7. There are two petitioners in this special civil

application and both of them are SC/ ST candi dat es. The
GP.S C vide its advertisenment dated 20th Septenber,
1989 invited applications for the post of Assistant
Engi neers. It was nentioned in the advertisenent that
those candidates who possess postgraduate degree in
Engi neering will be given three advance i ncrenments. Both
the petitioners, on the date of applications, were
possessi ng the postgraduate degree in Engi neering. They
applied for the post and they have been selected by
GP.S C and ultimtely the respondents have given



appointnent to them also but they were not given three
advance increments as per the terns given in t he
adverti senent. The petitioners made a representation on
19t h Decenber, 1990 and 28t h Decenber, 1990 for grant of
three advance increnments to them Vide order dated 18th
February, 1995 of the respondents, the petitioner No.1
was given three advance increnents with the condition to
adjust the same in future. On 24th March, 1995 and 17th
July, 1995, t he petitioners nade a detail ed
representations against this order to the extent where it
i nposes the condition of adj usting such advance
increnents in future. The petitioner No.2 was granted
three advance increments under the order dated 21st
March, 1995 with the sane condition of adjusting the sane
in future. He also made a representation against this
condition on 29th May, 1995. These representations of
the petitioners were replied by the respondents vide
t heir comuni cati on dated 25th January, 1996. It was
informed to them that their request to grant three
advance increnments wthout af oresai d condition of
adjusting the same in future cannot be acceded to.
Hence, this special civil application. This petition was
admtted but interimrelief has not been granted.

8. Learned counsel for the petitioners appearing in
t hese petitions made mani fold contentions in support of

their cases. Both the resolutions i.e of 1980 and 1988
were read in extenso. It is the say of the petitioners
t hat al | t hose candi dat es who had postgraduate

qualifications on the date of the appointnments are
entitled for three advance grade increnments and that too
wi t hout any condition of adjusting of the sane in future.

9. Learned counsel for the respondents, on the other

hand, contended that only those candi dates who possessed
t he post gr aduat e qualifications on t he date of
applications are entitled for three advance gr ade
increnents and that too with condition of adjusting of

the sanme in future. Shri Pancholi, |earned counsel for
the respondents, contended that these are advance grade
increments and not conditional and are liable to be

adjusted in future.

10. I have given ny thoughtful consideration to the

subm ssi ons made by the | earned counsel for the parties.
The obj ect and purpose behind these resol uti ons and ot her
aspects of the matter, prima-facie | amsatisfied that
these three advance grade increnents are in fact
additional increnents which are being given to the
candi dat es who were possessing higher qualification and
these nay not be liable to be adjusted in future. Be



that as it may. | consider it to be appropriate that
first on this aspect, the Secretary of the Departnent
concerned may consider the nmatter after hearing the
petitioners, if they so desire and considering their
representations nmade fromtine to tine.

11. In the result, both these wit petitions are
all owed accordingly and the Secretary of the Depart nment
concerned is directed to decide this inportant question

after hearing the petitioners, if they so desire. The
petitioners are free to file a further representation in
respect of their claim In case the claim of the
petitioners is acceptable then all the consequential

reliefs are to be given to thembut in case where their
claimis not acceptable, a reasoned order be passed and
copy of the same be sent to the petitioners by registered

post A.D.. In the first petition, the interimrelief is
operating in favour of the petitioner and it shal

continue to operate till the decision is nmade in these
matters by the concerned Secretary to the Government and
further it shall continue for 15 days nore where the
matter is decided against the petitioner concerned by the
Secretary concerned. In other case, the interim relief

has not been granted. The petitioners if they so desire
may make a representation to the Secretary concerned
within a period of 15 days fromthe date of receipt of
wit of this order. The Secretary concerned has to
decide the representation within a period of two nonths
fromthe date of receipt thereof. Copy of this order be
sent to the petitioners. Liberty is granted to the
petitioners for revival of t hese speci al civil
applications in case of difficulty by filing a sinple
note. Rule is nade absolute accordingly with no order as
to costs.
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