IN THE H GH COURT OF GUJARAT AT AHVEDABAD

SPECI AL ClI VIL APPLI CATI ON No 5203 of 1987

For Approval and Signature:

Hon' bl e MR JUSTI CE KUNDAN S| NCH

1. Whether Reporters of Local Papers may be all owed : NO
to see the judgenents?

2. To be referred to the Reporter or not? : NO

3. Wiether Their Lordships w sh to see the fair copy : NO
of the judgenent?

4. \Wether this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nade thereunder?

5. Whether it is to be circulated to the Cvil Judge? : NO

GSRTC
Ver sus
TULJASHANKER J VYAS

Appear ance:
MR HARDI K C RAVWAL for Petitioner
MR MUKESH H RATHOD for the Respondent.

CORAM : MR. JUSTI CE KUNDAN SI NGH

Dat e of decision: 28/ 04/ 2000

ORAL JUDGEMENT

This petition has been filed by the

petitioner against the award dated 23rd July,1987 in
Ref erence S.C No. 1142 of 1983 passed by the Labour
Court, Raj kot whereby the petitioner Corporation has been
directed to reinstate the respondent-workman on his



original post with full back wages and continuity of
service and al so pay costs of Rs.200/- to the
respondent - wor knan.

2. The respondent worknman was serving as a

conductor in the Porbandar depot of the petitioner. He
was charged-sheeted and a show cause notice dated 23rd
June, 1982 for dismissal fromservice was given to the
respondent on the ground that on checking by the checking
staff when the respondent was on the route from Jam
Jodhpur to Porbandar on 26.8.81, the ticket fare was
collected fromthree separate passengers going from Jam
Jodhpur to Tran Patia, but tickets were not given till
t he checking place and he refused to give his statenent
to the checking officer. The respondent stated that he
has given tickets to the passengers in advance but
tickets were kept due to collecting fare charges from
ot her passengers who were to be given at the place of

al i ghting. The checki ng party bel i eved by
m sunder st andi ng that the conductor has recovered noney
wi t hout issuing tickets. The Checking officer has not

taken the statement of the passengers who were alighting
fromthe bus and they were not asked for tickets. The
cash which was with himwas also not checked and the
respondent was naki ng the booki ng.

2. An industrial dispute was rai sed by t he

r espondent - wor knman. The Labour Conmi ssioner, Porbandar
by h is order No. KS/ SM MJ Por 83/17 referred the said
di spute for judicial adjudication. Lateron the matter

was transferred to the Labour Court, Rajkot.

3. Hear d the learned counsel for the petitioner
Corporation. The Ilearned counsel for the petitioner
submtted that the respondent as a conductor plied bus
bet ween Jam Jodhpur to Porbandar on 26.8.81. On 26.8.81
by a checking staff, it was found that he was collecting
fare fromthree travelling passengers who were to alight

near Tran Patia and did not issue tickets to them The
unpunched tickets were found from his possession. A
regul ar departnental inquiry was held agai nst t he

respondent on the charge of m sappropriation of public
funds. The conpetent Authority came to the conclusion
that the respondent worknman was guilty of the charges
| evel l ed against him On checking, there was no deficit
in cash, but the way bill was also found to have been
closed. The respondent was di sm ssed fromservice by an
order dated 23rd June, 1982. The respondent raised the
dispute to be referred to the Labour Court, Rajkot being
LCR No. 1142 of 1983. The Labour Court, Rajkot vide its
award dated 23rd July, 1986 has directed the petitioner



Corporation to reinstate the respondent workman with ful
back wages. Hence, the petitioner Corporation has filed
this petition.

3. The learned advocate for the petitioner
cont ended that the Labour Court has conmmtted an error in

hol di ng that the cash was not checked. It has been
specifically nentioned that the conductor had paid the
requi site cash. In case the workman was right in saying

that he had not collected the fare fromthe travelling
passengers, the cash received fromthe passengers would
have been found lateron to the ext ent of the val ue of

unpunched ti ckets. As such, the explanation of the
respondent was not to be believed. It was further
contended that the bus was checked at a distance of 80
kms., but the way bill was closed. It was erroneous to

hold that the tickets were issued in advance to the
passengers and cash was collect ed at the time when the
passengers were to alight at their destination and the
respondent was also found guilty of dereliction of duty
in not issuing tickets to the passengrs. Hence, the
order of reinstastement with full back wages is wholly
unjustified in the facts and circunstances of the case.
It is also contended by the |earned counsel for the
petitioner that the respondent was found to have been
guilty of simlar charges on 21st My, 1980, 23rd My,
1980, 17.6.80, 26.8.81 and 1.1.82, but no action was
taken as regards the incident dated 1st January, 1982.

4. The mai n contention of the |earned

counsel for the petitioner is that fromthe facts and
ci rcunmst ances, the petitioner ought to have been hel d
guilty of m sappropriation of public noney and the Labour
Court has erred in disbelieving the departnental case on
flimey grounds and has erred in reinstating t he
petitioner with full back wages.

5. | have considered the contentions of the

| earned advocate for the petitioner and perused the
rel evant record. The Labour Court has considered that
t he respondent m ght have given tickets and the
passengers m ght have given noney to the respondent at

t he pl ace of al i ghting. In his stastenment, the
respondent has stated that the checking officer had not
asked for the statenents from the passengers. The

statements of all those passengers were not recorded and
the cash of the applicant was not checked. As such, the
Labour Court cane to the conclusion that in absence of
the statenents of the passengers on the spot, it would be
difficult to hold that the passengers were travelling
wi t hout tickets and nmoney had al ready been taken by the



respondent conductor w thout issuing tickets. In the
facts and circunstances of the case, the Labour Court has
cone to the conclusion that the conductor was booking on
road and after taking noney fromthe three passengers, he
had issued tickets but kept them with himeither to
return bal ance of nobney to the passengers concerned or he
was to hand over those tickets lateron prior to the
destination of those three passengers. It was difficult
to say that the respondent conductor had recovered the
fare fromthose three passengers and allowed them to
travel wthout issuing any ticket nore particularly three
tickets wer e found with the respondent conductor
Mor eover, the respondent was not gi ven fair
opportunity of defending hinmself and the departnent was
found to have niserably failed to prove its case against
t he respondent conductor.

6. | have carefully considered the facts and

circunst ances of the case. The contentions of the
| earned advocate for the petitioner are based on
appreci ation and eval uation of evidence on record. It is

not possible for this Court to re-appreciate the evidence
in a wit jurisdiction under Article 227 of the
Constitution of India. The court below after having
found sufficient reasons, has ordered to reinstate the
petitioner with full back wages and this order does not
appear to be unjustified in the facts and circunstances.

7. So far as the back wages are concerned,

the respondent has stated that he had tried to obtain
service at sone other places, but no service could be
available to him Hence he was living on the incone of
his father. Thus, the Labour Court has committed no
wrong in awardi ng back wages to the respondent. The
| earned counsel for the petitioner states that the
respondent has already been reinstated in service in
conpliance with the inmpugned award and the petition
before this Court is only in respect of back wages. In
the facts stated by the respondent, the Labour Court does
not appear to have conmitted any error in awardi ng back

wages. As such, | do not find any reasonable ground to
interfere with the inpugned award of the Labour Court.
Accordingly, this petition is dismssed. Rul e is

di scharged with no order as to costs.
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