IN THE H GH COURT OF GUJARAT AT AHVEDABAD

SPECI AL CI VIL APPLI CATI ON NO 5129 OF 1987

For Approval and Signature:

Hon' bl e MR JUSTI CE S. K. KESHOTE

1. Whether Reporters of Local Papers may be all owed : NO
to see the judgenents?

2. To be referred to the Reporter or not? : NO

3. Wiether Their Lordships w sh to see the fair copy : NO
of the judgenent?

4. \Wether this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nade thereunder?

5. Whether it is to be circulated to the Cvil Judge? : NO

Jitendra Muljibhai and Ors.
VERSUS
State of Qujarat and Qrs.

Appear ance:
M5 SUBHADRA ALMOLA for the petitioners
None present for the Respondents

CORAM : MR JUSTI CE S. K. KESHOTE

Dat e of decision : 31/07/2000

C. A V. JUDGEMENT

1. Heard the | earned counsel for the petitioners.

2. Prayers are nmade by the petitioner in this
Special CGvil Application for grant of the follow ng
reliefs :



"“(a) That this Hon' ble H gh Court under Art.226 of the
Constitution of India, be pleased to issue an appropriate
wit, order or direction and direct the opponents no.1
and 2 to treat the petitioners equally as Regular Drivers
and direct the opponents to pay the same salary and
al l owances and benefits which the Regular Drivers are
getting and also further to direct the opponents no.1 and
2 to pay the difference of salary for all these years
which the petitioners have put in services on the basis
of difference of pay between the salary of Regular
Drivers and Daily Drivers who are paid Rs.25/- per day.

(b) Pending admi ssion and final disposal of this
Special Civil Application, direct the opponents no.1 and
2, their agents, and servants be directed not to
termnate the services of the petitioners as Drivers and
direct themto keep the status quo and continue them in
servi ce.

(c) The Hon'ble H gh Court under Art.226 of the
Constitution of India, be pleased to issue appropriate
wit, order or direction and direct the opponents no.1
and 2 to treat the petitioners as Regular Drivers of of
t he Panchayat, Junagadh and pay the salary, allowances
and benefits regular Drivers.

(d) Such order and further relief that may be deened
fit and proper be granted. "

3. Rule in the matter was issued on 30th Septenber,
1987. Ad interimrelief in terns of paragraph No.8B has
al so been granted by this Court on 19th Novenber, 1988.

4. The | earned counsel for the petitioners, on being
asked by the Court, is wunable to state whether the
petitioners are still continuing in service or not.

5. It is unfortunate that the respondents have not
filed reply to the Special GCvil Application as well as
nobody has cared to remai n present also.

6. From the statenment nade in paragraph no.1 of the

Special Civil Application, | find that the petitioners
were appointed as daily wager drivers. The petitioners
inall are 11 in nunber and it is difficult to accept
that this nmuch nunber of drivers in addition to the
per manent drivers were needed by the District Panchayat
as and when, sone tenporary increase in the work | oad was
t here. It is wunderstandable that daily wager drivers
woul d have been engaged, but it is very very difficult to



accept that the petitioners are continuously working for
all these years. The petitioners have not produced any
docunent to show that they are continuously working since
all eged date of joining. The petitioners in paragraph
no.1 have adnitted that they are Daily Paid Drivers and
are given wages @Rs. 20/- per day for the days they work
ina nonth. So, fromthis fact also, it is clear that
they are continuously working as Daily \Wager as Drivers.

7. A daily wager does not acquire rights of taking
benefits which are being given to the permanent drivers.
The daily wagers cannot be given the benefits which are
bei ng given to the permanent enpl oyees. They cannot be
treated at par wth the permanent enpl oyees. Principle
of equal pay for equal work cannot be nade applicable to
a daily wager |eaving apart whether the petitioners stil
continues in service or not. The prayer nade for giving
them benefits which are given to the pernmanent drivers as
wel | as the prayer for regularisation cannot be granted.
For regularisation, it is to be mentioned that there nust
be sonme provision in the rules and the | earned counse
for the petitioners has failed to show any such rule.
The daily wages appointnents in the country are sought to
be made a conduit pipe for regular appointnent. The
dai ly wages appoi ntmrents nay be nmade by the authorities
due to tenporary increase of the work and even if it
continues for sone years, they do not acquire any right
of permanency. If it is permtted then, it will de hors
the recruitnent rules. The provisions nade under
Articles 14 and 16 of the Constitution wll render
nugatory. It will open a flood gate for corruption and
nepotism It is not the case of the petitioners that the
petitioners were appointed as daily wage Drivers after
sel ection.

8. Taking into consideration totality of the facts

of the case, this petition is wholly m sconceived and the
same is dismssed. Rule discharged. Interimrelief, if
any, granted earlier stands vacated. However, |ooking to
the facts of this case, no order as to costs.

(S. K. Keshote, J.)
(kam esh)



