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ORAL JUDGEMENT
The petitioner in this petition under Article 226
of the Constitution of India has challenged the Ilegality
and validity of the order dated 6.1.2000 passed by the
District Magistrate, Ahnedabad, respondent no. 2 herein,
under sub-section 2 of section 3 of the Prevention of



Bl ack Marketing and Mai ntenance of Supplies of Essential
Commodities Act, 1980 ( hereinafter referred to as 'the
Act').

In the grounds of detention supplied to the
petitioner, the detaining authority, after considering
the material on record, recorded a satisfaction that with
a viewto preventing the petitioner from dealing wth
unaut hori sed petrol eum solvent, it is necessary to detain
t he petitioner. Since the petition is capable of being
di sposed of on the first contention advanced on behal f of
the petitioner by the | earned counsel M CL Soni for the
petitioner regardi ng non- consi derati on of t he
representation, it is not necessary for me to refer any
detail s about the grounds of detention

M CL Soni, |learned advocate for the petitioner
submtted that the petitioner as well as his advocate
submtted representations dat ed 10. 1. 2000 to t he
authorities as nentioned in the grounds of detention
t hrough respondent no. 4-Jail Authority vide Annexure-B
col l ectively. According to the subm ssion of |earned
advocate M Soni, the authorities have failed to consider
and decide the sane. According to |earned advocate M
Soni, the representation subnitted by the petitioner even
t hough received by the respondent no. 2 on 13.1.2000, no
decision was taken by himbefore the State of Cujarat
approved the order of detention on 15.1.2000. The
| earned advocate, therefore, submtted that the order of
detention is required to be quashed and set aside on the
ground that his representation was not considered by
respondent no. 2. The second |linb of argument of M
Soni for the petitioner is that the representati on made
by the | earned advocate for the petitioner on 10.1.2000
was al so presented to the Jail Authority on the sane day,
but Jail Authority did not send the sane to any of the
authorities for its consideration. The petitioner has
pr oduced bot h t he representations vide Annexure-B
collectively to this petition

On behalf of the State of Qujarat, M GK Rathod,

Under Secretary, Food & GCivil Supplied and Consuners

Affairs Departnment, Gandhinagar has filed affidavit in
reply. The District Magistrate M VS Gadhavi has also
filed affidavit in reply in the present petition

Simlarly, M RC Dhankar, Under Secretary, Departnent of
Consuner Affairs, Mnistry of Food & Consumer Affairs,
New Del hi has filed affidavit in reply on behalf of the
Uni on of India. M Gadhavi in his affidavit in para-13
has stated that the representation made by the petitioner
on 10.1.2000 through Jail Authorities was received by



of fice on 13.1.2000. The very sane representati on was
al so sent to the State Government, Central Governnent and
the Advi sory Board. After preparing para-w se renarks,
the representation dated 10.1.2000 of the petitioner was
sent to the State Government on 18.1.2000 and, there is
no delay on ny part in forwarding the sane. Reading the
said affidavit, it is clear that no decision was taken by
himand he nmerely sent the representation after preparing
para-wi se remarks to the State Government on 18.1.2000.
Since the representation was specifically addressed to
him being the detaining authority, he is required to
consider the sane before his order is approved by the
State Governnent. It is not in dispute that the State
CGovernment approved the order of detention on 15.1.2000
The representation dated 10.1.2000 have not been
consi dered by the respondent no. 2-detaining authority ,
the order of detention is required to be quashed and set
aside on this ground itself. Apart fromthat, it is not
in dispute that the Jail Superintendent, Mhsana, who has
recei ved two representations, one addressed by the
petitioner and second by his advocate M Soni on
10. 1. 2000. He only sent the representation of the
petitioner for consideration to various authorities and
for the reasons best known to him did not forward the
representati on addressed by advocate M Soni for
consi deration by the authorities. The petitioner has
made specific avernents in para-13 of the petition
regardi ng presentation of two representations to the Jai

Aut hority and produced the copy of the sane vide
Annexure-B col | ectively. The petitioner could have
produced the original copy having the endorsenent of the
Jail Authority acknow edging the receipt of the sane
alongwsith the petition, instead of producing the typed
copy of the same. M Soni invited ny attention to the
copy of the representation having rubber stanp and the
si gnature of t he Jai | Aut hority made on t he
representation acknow edgi ng t he recei pt of t he
representation dated 10.1.2000. |In viewof this, it is
clear that the Jail Authority not only received one
representation, but in fact, recei ved t wo
representations, one by petitioner and another by his
advocate. M K Rathod, in his affidavit in reply, 1in
para-5 has stated that the State Governnent has not
recei ved the representation dated 10. 1. 2000 nade by the
advocate as contended by the petitioner. In view of
this, it is clear that the Jail Authority, for the
reasons best known to it, retained the representation of
the advocate wth it and, therefore, there was no
occassi on for the authority to consider the sane.
Consequently, the said representation of the advocate was
not considered by any of the authorites, which anounts to



violation of Article 22(5) of the Constitution of |India.
Considering the matter fromthis angle, | am of the view
that the detention of the petitioner is illegal and in
violation of Article 22(5) of the Constitution of India
and, therefore, the inpugned order of detention is
required to be quashed and set aside.

In the result, this petition is allowed. The

i mpugned order of detention dated 6.1.2000 passed agai nst
the petitioner 1is quashed and set aside. The detenu is
ordered to be released forthwith, if not required for any
ot her purpose. Rul e nade absol ute.

It is stated by the petitioner by filing G vi
Application No. 1893/2000 that the petitioner is shifted
in Baroda Central Jail, therefore, office shall send the
wit to Superintendent, Central Jail, Baroda.
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