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ORAL JUDGEMENT

This appeal is directed against the judgnent and

decree passed by the then Ilearned D strict Judge,
Jamagar on 17th July 1981 in Regul ar Appeal No. 118/ 80
on his file dismssing the appeal and confirmng the
decree passed by the then learned Cvil Judge (JD)
Bhanvad at Janj odhpur on 14th Cctober 1980 in Regul ar
Cvil Suit No. 37 of 1978 filed for the recovery of the
amount of rent that had becone due and possessi on of the
denmi sed prem ses.



2. Necessary facts may in brief be stated. The

appellant is the original-plaintiff and the respondent is
the original-defendant. The house of the appellant is
situated at Village Anrapur in Janjodhpur taluka of
Jamagar district. On 24th Decenber 1975 getting the
rent note executed the said house was let to the present
respondent at the nonthly rent of Rs. 70/=. The period
of nonthly tenancy comenced on Sud-1 of Kartik S.Y.
2032 (4th Nov. 1975) . The respondent had to nmake
paynment of rent every nonth according to the H ndu
calendar. Initially the respondent nade paynent of rent
of Re.1.00. After the set of with regard to the dealings
between the parties he then stopped to nake the paynent
of rent fromthe nonth of Maha, S.Y. 2032 (1st February

1976) . As he neglected to nake the paynent of rent, the
rent upto the month of Falgun, S.Y. 2033 (upto
19. 3. 1977) becane due. The rent for 14 nonths had,

t herefore, become due. A notice denmanding the rent and
termnating the tenancy was then issued on 27th March
1977. After the service of notice, the respondent
neither paid the rent denanded nor vacated the suit
house. The appellant, therefore, filed the suit being
Regular Civil Suit No. 37 of 1978 in the Court of the
Cvil Judge (J.D.), Bhanvad - Jamjodhpur for the recovery
of the rent and possession of the prem ses of the house
| et. The respondent on being served with the summons
appeared before the trial Court and filing his witten
statement at Ex.8 he put forth his defence contending
inter alia that there was no rel ationship of |andlord and

tenant between himand the tenant. He challenged the
title of the appellant. He also called in question the
legality and validity of the notice. The then |earned

Cvil Judge (JD) franed necessary issues at Ex. 12.
Appreci ating the evidence before him he held that the
appellant failed to establish his ownership. The notice

was not |egal and valid. The respondent succeeded in
establishing his case that there was no rel ati onship of
[ andl ord and tenant between him and the appellant. In

view of such finding he dismssed the suit on 14th
Cct ober 1980. Being aggrieved by such judgment and
decree, the appellant carried the matter in appeal to the
District Court, Jamagar . H s appeal cane to be
regi stered as Regular Civil Appeal No. 118/80. The then
| earned District Judge disnissed the appeal and confirmed
t he judgrment and decree passed by the | ower court holding
that the notice given termnating the tenant was not in
consonance with law and on that count the suit of the
appel l ant was liable to be dism ssed, although he found
that the case regarding denial of title was established.
It is against that judgnment and decree passed in appeal
this Second Appeal is preferred.



3. The Second Appeal can be entertained only if the

substantial question of lawis involved. In this case,
substantial question of law which is raised is to the
effect as to whether the | ower appellate Court materially
erred ininterpreting Section 106 of the Transfer of
Property Act and holding that the notice term nating the
tenancy was illegal and invalid. On this point, it 1is
the contention of the | earned advocate representing the
appel l ant that such notice because of the subsequent
pronouncenent of the Apex Court was not necessary and

therefore even if the notice is found to be illegal, the
same would not be the inpedinent in the way of the
appel lant in obtaining the decree of eviction. Thi s
court may therefore allow the appeal and pass the decree.
I will now deal wth the substantial question of |aw
rai sed.

4. The Suprene Court, in the case of V. Dhanapa
Chettiar Vs. Yesodai Amal - AI.R 1979 S.C. 1745,

has el aborately, referring several decisions of different
Hi gh Courts, discussing the issue about the requirenent
of the notice inrent suit, held that in order to get a
decree or order for eviction against the tenant under the
Rent Control Act, it is not necessary to give notice
under Section 106, Tr ansf er of Property Act .
Determ nation of a | ease in accordance with Transfer of
Property Act is wunnecessary and is nere surplusage
because the | andl ord cannot get eviction of the tenant
even after such determ nation. The tenant continues to
be so even thereafter. Wen that is so, making out a
case under the Rent Act for eviction of the tenant by
itself is sufficient and it is not obligatory to found
the proceedings on the basis of the determ nation of the
| ease by issuance of notice in accordance wth Section
106 of the Transfer of Property Act. The tenant becones
liable to be evicted and forfeiture of the tenancy cones
into play only if he has incurred the liability to be
evicted under the State Rent Act applicable otherw se

not . The notice termnating the tenancy under Section
106 of the Transfer of Property Act is therefore not
necessary. In view of such pronouncenent of the Suprene

Court which was subsequent to the | ower appellate court
di sposed of the appeal the notice in the case on hand
bei ng not necessary under Section 106 of Transfer of

Property Act, the appellant cannot fail on the only
ground of the notice being not in consonance with Section
106 of the Transfer of Property Act. Had the decision

been pronounced earlier, the Ilearned appellate Judge
woul d have certainly taken the view | amtaking but when
the appeal was being disposed of, the Apex Court's



deci sion referred herei nabove had not conme into being as
per the then prevailing position of |aw the appellate

court held that the appellant's suit was liable to be
dismissed on the ground of illegality of the notice
alone. In view of the decisionin V. Dhanpal 's case

(Supra) the appellant should not have a retreat.

5.In view of the decision of the Suprenme Court
referred to herei nabove when the notice under Section 106
of the Transfer of Property Act is not necessary, the
appel lant's | earned advocate prays to pass the decree of
eviction on the ground of non-paynment of rent but on
another count the appellant cannot succeed qua the said
ground. Even if the notice under Section 106 of Transfer
of Property Act is not necessary, the landlord is not
absolved from issuing the Iegal notice under Section 12
of the Bonbay Rent Act if the possession is clainmed on
t he ground of non-payment of rent. O course in the case
on hand giving notice under Section 12 of the Bonmbay Rent
Act specific ampunt of rent is demanded and after the
service of notice the appellant waited for a nonth, but
the notice issued cannot be said to be in consonance with
law, nanely Section 27 of the Bonmbay Rent Act. The said
Section provides that the rent has to be char ged
calculating in accordance with the British calendar. |If
accordingly the rent is not claimed or denanded, what can
be the effect was the question raised before this Court
in t he case of Jethanand Dul hanumal Lal vani Vs.
Prat apray Parshottam Proprietor of Parshottam Henthand,
Bhavnagar - 16 GL.R 496, wherein it is held that when
the legislature wanted to introduce the uniformsystemin
the matter of payability of rent, the method of paying
the rent nust be in accordance with the British cal endar
and therefore vide Section 27 the |legislature provides
that no landlord can charge fromhis tenant the rent
according to any other calendar except the British
cal endar. If the suit is filed on the ground of arrears
of land calculated according to the cal endar not
answering the description of the <calendar given in
sub-section (1) of Section 27, i.e., British calendar
the sane is not naintainable. In short, what is held is
that if the rent is clained not according to the British
cal endar but according to other cal endar, the suit is not
mai nt ai nabl e. In view of the |aw made clear by this
court in the aforesaid decision the appellant also on
this count fails because he has clained the rent in
accordance with the Hndu calendar and not British
cal endar . However the appellant's suit cannot be turned
down.

6. As the rent is not clained in accordance with the



British calendar the appellant cannot succeed, and the
appeal nust fail, is however the contention raised by M.
Kot hari, the | earned advocate representing the respondent
but his contention cannot be accepted because the issue

regardi ng di scl ai nmer of title is involved. Wi | e
narrating in short the pleadings of t he parties
her ei nabove, I have nentioned that in the witten

statenment the respondent has come out wth a case of
denial of title because he has taken a plea that the
appell ant is not the owner of the house in question and
there was no relationship of Iandlord and tenant between
himand the tenant. Wen he has come out with the plea
of disclaimer of title the effects thereof are required

to be exanined. 1In the case of Nanduben Dayalji Vs.
Bhati a Ranchhoddas Lalji & Anr. - 18 GL.R 140, this
Court has made it clear that the nonent the title of the
| andl or d is disputed by the tenant, he loses the
protecti on under Section 12(1) of the Bonbay Rent Act.
M. Kothari, however, at this stage contends that the

decree on that count cannot be passed in the very suit,
t he | andl ord-appel l ant nust be asked to file another suit
on that count. The contention cannot find favour in view
of the decision of the Suprene Court rendered in the case
of Mpjati Subbarao Vs. P.V.K Krishna Rao (deceased) by
Lrs., - AIR 1989 S.C 2187. Negativing the |ikew se
contention it is observed;

"Yet another inportant feature of the Rent Acts
is that either by way of a non obstante cl ause or
by necessary inplication these enactnents have
done away with the law contained in section 108
of the Transfer of Property Act dealing with
rights and liabilities of the lessor and the
| essee. The difference between the position
obt ai ni ng under the Transfer of Property Act and
the Rent Acts in the matter of determination of a
lease is that under the former Act in order to
recover possession of t he | eased prem ses
determ nation of the |lease is necessary because
during the continuance of the |ease the |[|andlord
cannot recover possession of the prem ses while
under the Rent Acts the landlord beconmes entitled
to recover possession only on the fulfillment of
t he condi tions | aid down in the relevant
sections. He cannot recover possession nerely by
determ ning the tenancy. Nor can he be stopped
from doing so on the ground that he has not
term nated the contractual tenancy. |In the case
before wus, we find that the denial of landlord's
title by the tenant has been expressly made a



ground for eviction wunder section 10(2)(vi) of
the AAP. Rent Act which we have already set out
earlier. In view of this, the entire basis for
the argument that the denial of title nmust be
anterior to the proceedings for eviction under
the AP. Rent Act is knocked out. In our
opi nion, the argunment of |earned counsel for the
appel I ant must, therefore, be rejected. W find,
on the other hand, that a nunber of H gh Courts
have taken the view that even a denial of the
landlord's title by a tenant in a witten
statement in an eviction petition under the Rent
Act concerned furnishes a ground for eviction and
can be relied upon in the very proceedings in
which a witten statenent containing the denial
has been filed (See : Sada Ram v. Gaj j an
Shiama, AIR 1970 Punj & Har 511; Shiv Parshad v.
Snt . Shila Rani, AR 1974 Hm Pra 22 and
Machavaram Venkata Narayana Rao v. Sarvepall

Nar ayana Rao Sarada, (1978) 1 Ren CJ 368: (AR
1978 NOC 160) (Andh Pra). As observed by the
Punj ab and Haryana Hi gh Court to insist that a
denial of title in the witten statenent cannot
be taken advantage of in that suit but can be
taken advantage of only in a subsequent suit to
be filed by the landlord would only lead to
unnecessary nultiplicity of |egal proceedings as
the I andl ord would be obliged to file a second
suit for ejectnent of the tenant on the ground of
forfeiture entailed by the tenant's denial of his
character as a tenant in the witten statenent."

XXX XXX XXX XXX XXX

"W agree that normally this would have been so
but, in the present case, we find that the Trial
Court, nanely, the Rent Controller, framed an
issue as to whether the tenant's denial of the
landlord's title to t he schedul e property
including the said premnses was bona fide. The
parties went to trial on this clear issue and the
appel lant had full know edge of the gr ound
all eged against him It was open to himto have
objected to the framng of this issue on the
ground that it was not alleged in the eviction
petition that the appellant had denied the title
of the respondent and that the denial of title
was bona fide. If he had done t hat t he
respondent could have well applied for an
amendnment of the eviction petition to incorporate
t hat ground. Having failed to raise t hat



contention at that stage it is not open now to
the appellant to say that the eviction decree
could not be passed against himas the ground of
denial of title was not pleaded in the eviction
petition."

In view of such decision, if the parties have gone to
trial on this issue with the knowl edge that the
particular plea is raised and the issue is framed or if
the issue is not franed but the parties had ful

know edge regardi ng the ground rai sed and have gone to
the trial and invited the decision of the court, and then
once the tenant fails, it would not be open to himto see
that the eviction decree cannot be passed agai nst him on
the ground of denial of title in the very suit. In the
case on hand, after the plea was raised in the witten
statement, Issues No. 1 & 5 were franed and parties |ed
the evidence on those issues. O course the | earned
Cvil Judge gave finding in favour of the respondent but
the then |learned District Judge found that the decision
of the learned Civil Judge on those two issues was
erroneous. He therefore considering the evidence and
assigning cogent and |ogical reasons rever sed t he
findings and held that the case regarding disclainer of
title was established, but his hands were tied in passing
t he decree of eviction because the notice given was not
in consonance wth Section 106 of the Transfer of
Property Act although u/s. 12(1) of the Bombay Rent Act
as stated above the landlord is entitled to a decree of
eviction on the ground of denial of landlord s title by a
tenant. For the reasons stated hereinabove now that

notice is not necessary and therefore legality or
illegality of the notice will not be the inpedinent in
the way of the appellant in getting the decree if he
succeeds on the disclaimer of title. For the reasons

just now stated above, he succeeds in establishing the
case of disclainer of title regarding which the finding
is given by the appellate court in his favour. The
appellant is therefore entitled to the decree of eviction
on the ground of disclaimer of title albeit the fact that
the notice is not in consonance with Section 12 of the
Bonbay Rent Act.

7. For t he aforesaid reasons, this appeal is
required to be allowed and the suit is required to be
decreed. The appeal is hereby allowed accordingly. The
respondent do pay Rs. 459/= to the appellant and do hand
over the wvacant and peaceful possession of the house in
guestion to the appellant on or before 1st June 2000. |If
by the time the respondent does not vacate, it wll be
open to the appellant to get the decree executed.



8. For nesne profit, the appellant is free to
initiate necessary action regarding the enquiry as
contenmpl ated under Order 20 Rule 12, Civil Procedure
Code. The decree be drawn accordingly.

rnr. .....



