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ORAL JUDGEMENT
1. This Second Appeal is preferred to challenge the
j udgrment and decree passed in Regular Civil Appeal No.214

of 1982, by District Judge, Rajkot.

2. The litigation begun thus:



2.1The present appellants preferred Regular Civi

Suit No.847 of 1978 in the Court of |earned Civil Judge
(S.D.), at Rajkot. The suit was then transferred to the
Court of learned Cvil Judge (J.D.), Rajkot, who, after
consi dering the evidence on record, dismssed the suit.
The case of the plaintiffs-appellants against the
def endant was for a decree of an anount of
Rs. 6646/together with interest and costs. The case in
the plaint was that the plaintiffs are the wife and the

husband, i.e. plaintiff No.1 is the wife and plaintiff
No.2 is the husband, who are appellants No.1 and 2,
respectively, before this Court as well. Plaintiff

No. 1- Zubedabi was a partner of a registered partnership
firm doing business in the name and style of Ms
Kanruddin Thavarbhai & Sons and the defendant had
dealings with the said firm Because of these dealings,
the parties knew each other. The defendant, therefore,
approached plaintiff No.2 and requested for a |oan of
Rs. 6525/-. Plaintiff No.2 did not have funds on hand and
he, therefore, asked plaintiff No.1l to advance the said
ampunt to the defendant and, on that reconmendation
plaintiff No.1l advanced the said anpbunt to the defendant.
The defendant, by way of security for the said anmount,
had executed a pronmissory note in favour of plaintiff
No. 1- Zubedabai . Besi des executing the prom ssory note,
t he def endant had al so executed/created equitable
nortgage in respect of <certain properties situate at
Raj kot . According to the plaintiffs, the defendant was
bound to pay the said anpbunt with interest on demand, but
when such demand was raised, the defendant failed to
repay the | oan ampunt. The plaintiffs, therefore, issued
a legal notice on June 22, 1978, which was duly served on
t he def endant. The defendant still failed to repay the
| oan armount and, therefore, the suit was filed. The
plaintiff had prayed for a decree for an anount of
Rs. 6646/ - together with interest and costs and has also
prayed for a decree in respect of equitable nortgage
created by the defendant.

2.2 The def endant - present respondent opposed the case
of the plaintiff by filing witten statenent at Ex.13.

The defendant took up the defence of denial. In the
witten statenment, the defendant has denied all the
contentions raised in the plaint by the plaintiffs. A

contention was raised by the defendant in the witten
statement that plaintiff No.2 is not a necessary party.
The defence of the defendant was that, he had certain
relations with Ms Kanruddi n Thavarbhai & Sons (firm and
that he wanted to dispose of his house property and,
t herefore, he had handed over the title deeds of the said



property to the said firm The plaintiffs have attenpted
to msuse the said position. The defendant, therefore,
prayed for dismssal of the suit.

2.3The Trial Court, after considering the case of

the rival sides, framed issues at Ex.14 on August 18,
1979 and cane to conclusion that the plaintiffs had
failed to establish their case against the defendant and
the suit was, therefore, disnissed. The nmain findings of
the Trial Court were that the plaintiffs' evidence and
the pleadings in the plaint contradict each other. The
evidence led by the plaintiffs had no supporting plea in
the plaint. The Court, ultinmately, found that the entire
transacti on sought to be proved and supported through the
evidence of the plaintiffs' wtness-Akbarali is not
bel i evabl e. Even his presence at the tine of the so
called execution of the promissory note cannot be
accept ed and the suit was, therefore, wultimately,
di smi ssed

2.4 Aggrieved by the said judgnent and decree of
dismssal of the suit, the plaintiffs approached the
District Court, at Rajkot, by preferring Regular Cvi
Appeal No. 214 of 1982. The learned District Judge, after
hearing both the sides, decided the appeal on July 26,
1984 and dism ssed the appeal. The First Appellate Court
agreed with the findings of the Trial Court. The First
Appellate Court also dealt wth the I egal contentions
rai sed bef ore it regardi ng presunption as to
consi deration envi saged under Section 118 of the
Negoti abl e I nstruments Act. It was contended before the
First Appellate Court that only because neither of the
plaintiffs is examined, it could not have been held by
the Trial Court that passing of consideration is not
est abl i shed. W tness- Akbarali has been examined and
execution of prom ssory note is proved. The prom ssory
note is brought on record and, therefore, a pronissory
note being a negotiable instrument, a presunption as to
consideration has to be drawn. That presunption is not
rebutted by the other side and, therefore, the Trial
Court had committed an error. The learned District
Judge, while dealing wth this aspect, also considered
the decision in the case of Kundanlal Rallaram wv.
Cust odi an, Evacuee Property, Bombay, AIR 1961 SC 1316

relied wupon by the appel | ant s, but, rel yi ng on
observations made in that very judgnment, did not accept
the plea of the appellants. The appeal cane to be

di sm ssed, which has resulted into present Second Appeal

3. The plaintiffs have approached this Court wth
this appeal under Section 100 of the Code of GCivi



Pr ocedur e. The appeal cane to be admtted for deciding
the foll owi ng substantial questions of |law :-

(1) Whether presunption of |law arising as per section
118 of Negotiable Instrunments Act stands rebutted
because of failure of the plaintiffs to exam ne
t hensel ves as w tnesses?

(2) Whether legal -equitable nortgage between the
parties can be said to have been created?

4. Learned advocate, M. Shah, appearing for the

appel l ants, has drawn attention of this Court to Section
118 of the Negotiable Instrunents Act, which contenpl ates
a presunption as to consideration. He submitted that
both the Courts below have conmitted an error of
proceeding on a prem se that passing of consideration is
not proved by the plaintiffs because neither of the
plaintiffs have entered the box. The consideration flew
fromplaintiff No.1 to the defendant. Plaintiff No.1 was
avai | abl e when the trial was going on. Plaintiff No.1 is
not exam ned and, therefore, the Courts bel ow have cone
to conclusion that passing of consideration is not
proved. M. Shah submitted that both the Courts have
not consi der ed provi si ons of Section 118 of the
Negoti abl e I nstruments Act. After that 1is considered,
passing of such consideration is not required to be
proved. When such presunption is there, if the defendant
wants to raise a plea of want of consideration, it is for

t he defendant to prove the want of consideration. 1In the
instant case, M. Shah subnitted that the defendant has
not established this aspect. He submitted that

presunpti on wunder Section 118 of t he Negot i abl e
Instruments Act is a legal presunption as held in
Kundanl al Ral laram v. Cust odi an, Evacuee Property,
Bonbay, AIR 1961 SC 1316 and, therefore, it would be just
and proper for this Court to enter into that question
also. Wiile trying to support the appellants' case, M.
Shah has drawn attention of this Court towards the
conduct of the defendant. He submitted that, although
notice was given before filing the suit, it has not been
replied to. If no promssory note was executed, no
nortgage was created and no noney was borrowed by the
def endant, ordi nary human conduct of the defendant would
have been to imrediately deny the case of the plaintiff
in the notice by giving a suitable reply. Besides this,
the docunents of title of the property nortgaged are in
possession of the plaintiffs. This indicates t hat
nortgage, as clained by the plaintiffs, was, in fact,
executed. These aspects have not been considered by the
First Appellate Court. He, therefore, subnmitted that



this appeal may be allowed, the judgnent and order of the
First Appellate Court may be quashed and set aside and
the plaintiffs' suit may be decreed.

5. M. P.J. Kanabar, |earned advocate appearing

for the defendant, submitted that the plaintiffs are
before this Court in a second appeal, the scope of which
is very narrow and limted. He urged that the Court may
not enter into the arena of re-appreciation of evidence.
He further submitted that, no question of law is involved
and the appeal, therefore, deserves disni ssal

5.1 M. Kanabar, however, made his subnissions on
nmerits as well. He submtted that the argument regarding
presunption under Section 118 of the Negotiable
Instrunments Act can be accepted provided the plaintiffs
case of execution of a promssory note follow ng the
nonetary transaction is established or at |east accepted
to have been established. According to M. Kanabar
both the Courts bel ow have not accepted the execution of
prom ssory note and, if execution of promi ssory note is
not accepted factually, no |l egal presunption can be drawn
regardi ng consi deration as envi saged under Section 118 of
t he Negotiable Instruments Act. M. Kanabar, therefore
submtted that the appeal may be di smissed.

6. Having regard to rival side contentions and facts

of the case, it would be better if both the questions
rai sed whil e admtting the appeal are dealt wth
si mul t aneously.

7. The facts of the case and the evidence |led by the
parties, if considered in |ight of the contentions raised
before this Court, there appears no reason for this Court
to entertain this appeal for the reasons that would be
di scussed in the follow ng paragraphs.

8. The case of the plaintiffs, in the plaint, is

t hat defendant approached plaintiff No.2 for a loan and,
as he had no noney, he requested plaintiff No.1 - his
wife - to loan the ambunt to the defendant, who, in turn
| oaned the anmount and got executed the docunents.
Nowher e in the pleadings, it is stated that this

transacti on took place in presence of Akbarali. Agai nst
this, if the wevidence is seen, none of the plaintiffs
have entered w tness box. Akbarali, who happens to be

brother of plaintiff No.2, has deposed to the effect that
t he def endant approached him (contrary to the plea in the
plaint that defendant approached plaintiff No.2) and, as
he had no noney, he requested plaintiff No.1 to loan the
amount to the defendant, who, in turn, did so and got the



docunent s execut ed. Akbarali states that the prom ssory
note was witten by himand signed by the defendant in
his presence. He has been cross-exani ned and he states
that he deals in waste paper and he found out a format
fromsuch waste paper and prepared the prom ssory note.

9. Both the Courts below found that the case of the
plaintiff cannot be believed for the reason that the
pleadings in the plaint do not speak of presence of
Akabarali at the time of transaction or preparation of
the promi ssory note by Akabarali. Akbarali's own version
about preparing the promi ssory note on basis of a fornat
found by himfromwaste paper is also not believed by the
Courts below. These are two concurrent findings of fact
of both the Courts below The Courts bel ow have al so
observed that the very genesis of the transaction, as
enmerging from the plaint and fromthe evidence of the
plaintiffs, do not coincide or corroborate wth each
other but go contrary to each other and, therefore, they
have not accepted the case of the plaintiffs about
execution of the promssory note. The Trial Court has,
i n unequi vocal terns, stated that deposition of Akbaral
cannot be relied upon as it is found to be untrustworthy
and unreliable for the reason that it goes contrary to
the plaintiffs' own case. Both the Courts bel ow al so
found that both the plaintiffs were alive and available
when the trial took place. Factually, it emerges from
t he cross-exam nation of Akabarali that plaintiff No.2
was very nuch present in the Court sitting near to the
wi ndow of the Court and still none of the plaintiffs have
entered the witness box. The outcone is that Akbarali's
evidence is contrary to the plaintiffs' pleadings and the
plaintiffs thenselves have not entered the w tness box.
The Court below have, therefore, not believed t he
plaintiffs' case of the promissory note. |In viewof this
Court, there appears not any reason for interfering with
the findings of fact recorded by both the Courts bel ow
whi | e deci ding this Second Appeal

10. Now, therefore, the question that requires to be

considered is on what count, this appeal can be ot herwi se
entertained. M. Shah's contention is that presunption
under Section 118 of the Negotiable Instruments Act is a
| egal presunption as held by the Apex Court in the case
of Kundan Lal Rallaram (supra). It is subnmitted that, as
held in that judgnent, the presunption is one of |aw and
t hereunder the Court shall presune, inter alia, that the
negotiabl e instrunent or the endorsement was nade or was
endorsed for consideration. He subnmitted that, in that
judgrent, it has been observed that, in effect, this
presunption throws burden of proof of failure of



consi deration on the naker of the note or the endorser
as the case may be. M. Shah, therefore, submtted that
both the Courts below have comitted an error by not
drawing a presunption. It is not possible to accept the
subm ssi on advanced by M. Shah for the reason that
presunption under Section 118 of the Negotiable
Instruments Act would conme into play only if t he
execution of the docunent, namely, the prom ssory note,
is properly established by cogent and reliable evidence.
Technically, execution is established, but the evidence
of Akbarali, through whom the execution of promissory
note is tried to be proved, is not believed by both the
Courts below and, therefore, when the evidence of
execution is not believed or accepted, there is no
guestion of drawi ng presunption under Section 118 of the
Negoti abl e I nstruments Act. This Court, as discussed
above, also finds no error committed by the Courts bel ow
in coming to the above conclusion and, therefore also,
t he argunment regarding presunption under Section 118 of
t he Negotiabl e Instruments Act cannot be accept ed.

11. Apart from the above aspect, the presunption
under Section 118, though a |legal one, is rebuttable. In
the case of Kundan Lal Rallaram (supra) itself, the Apex
Court observed thus

"The evidence required to shift the burden need
not necessarily the direct evidence, i.e. ora
or docunentary evidence or adm ssions, nmade by
opposite party; it may conprise of circunmstanti al
evi dence or presunption of law or fact."

Their Lordships of the Apex Court further clarified thus:

"A plaintiff who says that he had sold certain
goods to the defendant and that a prom ssory note
was executed as consideration for the goods and
that he is in possession of the relevant account
books to show that he was in possession of the
goods sold and that the sale was effected for a
particul ar consideration, should produce the said
account books, for he is in possession of the
same and the defendant certainly cannot be
expected to produce his relevant documents. In
t hose circumstances, if such a relevant evidence
is withheld by the plaintiff, Section 114 enabl es
the Court to draw a presunption to the effect
that, if produced, the said accounts would be
unfavourable to the plaintiff. This presunption,
i f rai sed by a court, can wunder certain
ci rcunst ances rebut the presunption of |aw raised



under Section 118 of the Negotiable Instrunents
Act .’

It is, therefore, clear that, if the relevant evidence is
withheld by the plaintiff, Section 114 of the evidence
Act itself would enable the Court to draw a presunption
to the effect that, if produced, the said evidence would
be unfavourable to the plaintiffs.

12. Now, in the instant case, it can be said that,

t hough presunption regarding consideration arises, the
other evidence on record shifts the burden on the
shoul der of the plaintiffs, which they have failed to
di scharge as the plaintiffs have not adduced any evi dence
in support of the passing of consideration, nanely,

advancenent of loan by plaintiff No. 1. There is no
evidence to indicate that plaintiff No.1l had noney with
her to be advanced to the defendant and, in absence of

such material, Section 114 of the Evidence Act woul d cone
into play.

13. The second question that is rai sed whil e
admtting the appeal is regarding equitable nortgage. In
the instant case, as has rightly been observed by the
Lower Appellate Court, there is absolutely no evidence to
indicate delivery of the title deeds with an intention to
create security for the transacted anount. In total
absence of evidence in this regard, the question has to
be answered in the negative.

14. In view of above discussion, there appears not
any reason for interfering with the inmpugned judgnent and
decr ee.

15. The upshot of the above discussion is that, both

the questions raised while admtting the appeal result in
a negative answer and the appeal, therefore, nust fail
The appeal is, therefore, dism ssed.

[ A L. DAVE, J. ]
gt



