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ORAL JUDGEMENT
1. The present appeal is directed against t he
decision dated 19th Decenmber 1980 in Application (ESI)
No. 139 of 1977 treated as appeal, rendered by the
Enpl oyees’ I nsur ance Court, Ahmedabad (hereinafter
referred to as 'ESI Court'). The said Court was pleased



to dismss the appeal. The appellant was an enpl oyee of
Anup Engi neering Linited, Ahnedabad. On 22nd Decenber
1976, at about 8.15 a.m, he suffered enployment injury
to his right hand and right hand thunb for which he was
given nedical treatnent under the Act and he renai ned
temporarily disabled from 22nd Decenber 1976 to 21st
February 1977 for which the respondent paid himT.D. B
He was thereafter referred to t he Medi cal Boar d
constituted under the Act for determ nation of |oss of
his earning capacity, if any, because of the said
enpl oyment injury. The prom nent doctors of Medica
Board examined the appellant on 27th June 1977 and
not hi ng abnornmal was detected and, therefore, the Medica
Board assessed the [|oss of earning capacity at 0% The
appel I ant chall enged the said decision of the Medica
Board by filing an application before the ESI Court.

2. The respondent, in witten statement EX. 4,
resisted the claim nmade in the application. The
r espondent rai sed t he contention regardi ng

mai ntai nability of the application by contending that the
application is not tenable in view of section 54A(2) of
the Enployees State |Insurance Act, 1948 (hereinafter

referred to as 'the Act') and appeal would Ilie against
t he deci sion of the Medical Board. The appel | ant
thereafter filed application Ex. 6 praying that the said
application be treated as an appeal . ESI Court,

thereafter, passed an order below Ex. 6 treating the said
application as an appeal

3. The appellant in the said proceedings gave
application Ex. 9 seeking perm ssion to | ead evidence in
t he case. The respondent, t hough opposed t he
application, the ESI Court allowed the said application
Ex.9 and permitted the appellant to |ead evidence. The
appel I ant exam ned Dr. Nandki shor Pari kh, Ex. 14 who is an
Ot hopaedi ¢ Surgeon who has given a certificate assessing
the permanent incapacity of the appellant at 8% The
respondent also exanmned Dr. N T.Mhta, Ot hopaedi c
Surgeon, Chairman of the Medical Board. The ESI Court,
after appreciating the evidence led by the parties, found
no merits in the appeal and, therefore, dismssed the
appeal

4. This appeal, by this tine, has been adjourned for

16 tines. The |learned advocate for the appellant Ms.
Asha Qupta has not renained present on any date as far as
this Court is concerned. M. S.R Shah, |earned advocate
appearing for the respondent, however, has renained
present on all occasions. This being an appeal of 1981
it isrequired to be heard and disposed of wthout



wasting any further tinme. |In the circunstances, in
absence of |earned advocate for the appellant, | have
decided to proceed further with the case.

5. The only questions which are required to be
decided in this appeal are what is the disability of the
appel I ant and at what percentage and secondly whet her the
finding recorded by the ESI Court against the appell ant
is required to be interfered with or not..

6. Havi ng gone through the evidence on record as

well as the grounds of the appeal and the reasoni ngs of
the | earned judge, | amof the opinion that no case is
made out warranting i nterference. Dr. Nandki shor e

Pari kh who is exam ned by the appellant at Ex.14 is an
Ot hopaedic Surgeon and he is having his private clinic.
The appel l ant consulted himon 16th Septenber 1977 for
eval uation of his disablenent to the right hand.
Dr. Pari kh found that the disablenent was 8% as he found
stiffness of right thunb, flexion of N.P.joint upto 20
degree to the right thunb nornmally being 75 degree. He
also found inpaired sense of the right thunb tip and
right index finger tip as also pinch and grasp to be
weak. According to him because of the limtation of
novermrent of the thunb, he assessed |oss of earning
capacity at 5% for inpaired sense of thunb and ring
finger 2 % weakness of pinch and grasp 2% and consi deri ng
all these together, he sunmed up the same at 8% though
individually it should be 9%

7. Dr.N. T. Mehta, Chairman of the Medical Board who

has been exam ned by the respondent is also an
Ot hopaedi ¢ Surgeon. He hinself has signed the decision
of the Medical Board in the capacity of its Chairman. In
his evidence, he has stated that he hinmself, as an
Ot hopaedi ¢ Surgeon, exam ned the appellant and found no
disability to the right hand of the appellant and,
therefore, he recorded the finding "Nothing Abnorma
Detected (NAD)". He has further stated that note of
disability on exam nation is nmade only when any such
disability is found and in the case of the appellant, as
there was none, there was no question of making any note
about disability. He has specifically stated that when
he was shown the certificate Ex. 15 issued by Dr.
Pari kh, he had stated that he did not agree with the said
certificate given by Dr. Par i kh. Dr. Mehta al so
exam ned the appellant before the Court and found that
there was no abnormality on the thunb or hand of the
appel | ant . Thus, there are two conflicting nedica
opi nions and the question is who is to be believed. Dr.
Pari kh, an Ot hopaedi c Surgeon, giving honorary services



in the Civil Hospital,had given certificate to the
appel l ant at Ex. 14 when the appell ant approached himin
his private clinic. As against that, Dr. N. T. Meht a,
known Orthopaedic Surgeon practising since 1957 and
hol di ng the post of Chairman of the Medical Board, wth
his statutory conmpetent authority has no reason either to
depose falsely before the Court or to give incorrect
opi nion after exam ning the appellant before the Court.
Thus, the opinion of Dr. Mehta will certainly carry nore
wei ght than the opinion of Dr.Parikh. It is to be noted
that Dr. Mehta had personally exam ned the appellant on
27t h June 1977 and did not find any permanent di sabl ement
and had given decision which is concurred by other
menbers of the Medical Board and again on 28th July 1980,
Dr. Mehta exanined the appellant before the Court and
thereafter stated that he did not agree with the opinion
and findings of Dr. Parikh and there was no pernanent
di sabl enent found to the right hand or thunb of the
appellant. In ny opinion, this is sufficient for the
Court to arrive at a conclusion that there is no
di sabl enent of permanent nature to the right hand or
thunb of the appellant. It is difficult for any Court to
sit over the judgnment of two conpetent surgeons having
given conflicting opinions. The trial court which had an
advantage to see the present condition of the appellant's
ri ght hand and thunb has al so observed that there is no
disability to the right thunb or any such stiffness as
can be said to be of permanent nature.

8.In viewof this, I do not see any nerits in this

appeal and it is, therefore, dism ssed. No order asto
costs.
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