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C A V. JUDGEMENT

This is tenant's revision under section 29(2) of

the Bonbay Rent Act (for short “the Act') against the
j udgenent and decree of the lower appellate court
reversing the judgement and decree of the trial court and
decreeing the suit for possession of the suit prenmises in
favour of the landlord respondent. The brief facts giving
rise tothis revision are as under: -

2. The disputed accommodation was |let out by the



deceased plaintiff to the defendant No. 1 on nonthly
rent of Rs. 10/ -. Rent for five nonths fell due from
the defendant. It was alleged that the defendant No. 1
was not residing in the suit prem ses since last three
years and has not been using the suit prem ses since |ast
two and half years continuously and it remained closed

during this period. It was also alleged that the
defendant No. 1 has sub-let the suit premses to the
defendant No. 2. It was al so pleaded that the defendant

No. 1 is residing in bungalow No. 11 at MII society
for the last three years and is owner of the said house.
Notice was served on the defendants. They did not give
any reply. It was also alleged that the plaintiff needed
t he accomopdati on reasonably and bona fide for his fanmly
nmenbers. On these grounds suit for eviction was filed.

3. The defendants resisted the suit on the ground

that the plaintiff is owner of another house in Linbd
hence his need for the di sputed accommbdation is neither
bona fide nor reasonable. Arrears of rent for five
nonths were adnitted by the defendant No. 1. It was
also denied by them that the suit prem ses renai ned
closed for two and half years or it was not wused for
three years before the institution of the suit. It was
the case of the defendants that the prem ses was occupi ed
by their nother Takhuben fromthe plaintiff since last 15
years. It was denied that the defendant No. 1 is the
tenant of t he sui t prem ses. The allegation of
sub-letting agai nst the defendant No. 1 was also denied
and it was pleaded that the preni ses was not sub-let to
the defendant No. 2. On the other hand it was pleaded
that the defendants are real brothers and they were
residing with their nother Takhuben. It was al so pl eaded
that total nunber of nenmbers in the famly of the
defendants is 17 and they are residing in the suit
prem ses hence they will suffer greater inconvenience in
case decree for eviction is passed against them It is
admtted that the defendant No. 1 and his famly menbers
are residing in bungalow No. 11 at MII society. It is
further pleaded that it was jointly constructed by them
but the disputed prem ses is occupied by the defendant
No. 2 and his famly menbers.

4. The trial court found that the plaintiff failed

to establish that the defendants were not using the suit
prem ses for the last two and a half years. It further
found that the plaintiff does not require the said
accommodati on bona fide and reasonably for his use. Wth
these findings, the suit for eviction was dism ssed.
Since there was no dispute regarding arrears of rent,
decree for arrears of rent was passed by the trial court.



5. An appeal was preferred agai nst the judgenent and
decree which was allowed by the appellate court. Hence
this revision.

6. The | earned counsel for the revisionist contended

that since the suit was dismssed by the trial court
considering the entire evidence on record, the |ower
appellate court was not justified in disturbing and
setting aside the said decree unless sone additiona
evi dence was placed before the | ower appellate court. |
amnot inpressed wth this contention. It was not
necessary for the | ower appellate court to accept or cal
for addi ti onal evi dence before setting aside the
j udgenent and decree of the trial court. On the other
hand, t he | ower appellate court was justified in
exam ning the evidence on record and if from exam nation
of evidence, the I|ower appellate court was of the view
that the material evidence was not di scussed and
judgenent was given in a casual manner it was justified
in setting aside the judgenent and decree of the tria
court. Further on exam ning the judgenent of the |ower
appellate court, | find that it was justified in
observing that material points were not considered and
decided by the trial court. The |ower appellate court
observed that the trial court did not deemit proper to
determine as to who was the real tenant in the suit
prem ses. This observation is perfectly justified. 1In
the witten statenent it is stated that the defendant
Nos. 1 was not the tenant but the defendants being rea
brothers were residing with their nother and their nother
was tenant of the plaintiff since last 15 vyears. The
plaintiff on the other hand alleged that the suit
prem ses was let out to the defendant No. 1 on nonthly
rent of Rs. 10/ -. Consequently, one of the nateria
poi nts for determ nati on was whet her the defendant No. 1
was the tenant or his nother. This point has not been
answered by the trial court. Admittedly, there is no
rent note between the parties. There is no satisfactory
evidence from the side of the defendants to show t hat
their nother was the tenant. No rent receipt was ever
issued in favour of or in the nane of the nother of the
def endants. The nother of the defendants was alive when
the suit was pending. She did not enter the w tness box
to state that she obtained the suit premses on rent from
the plaintiff. As against this, the plaintiff has stated
that the suit premses was let out to the defendant No.

1. The denial of the defendant No. 1, in these
circunstances, was rightly disbelieved by the |ower
appel l ate court. The best w tness woul d have been the

not her of the defendants but she being alive was not



exam ned, hence adverse inference can safely be drawn
that if she would have been exani ned, she would not have
supported the defendants. The docunentary evi dence al so
i ndicates that the defendant No. 1 was the tenant. In
the notice Exh. 20 addressed to the defendant No. 1, it
was mentioned that he was the tenant of the suit
prem ses. Another notice Exh. 22 was sent to the
def endant No. 1. But these notices remained unreplied.
The defendant No. 1 should have, on receipt of these
notices, replied imrediately asserting that he was not
the tenant but his nmother was the tenant. Silence of the
defendant No. 1 at the earliest opportunity is therefore
a circunstance which goes heavily against him

7. Exh. 18 is arent receipt dated 7.11.1980. In

this the defendant No. 1 has been shown as tenant. In
Exh. 30 another rent receipt dated 30.4.1982 the
defendant No. 1 is shown as tenant. Exh. 30 is the

counterfoil of rent recei pt book wherein the signature of
t he defendant No. 1 as tenant has been obtai ned on Exhs.
31 and 32. I f the defendant No. 1 was not the tenant,
he shoul d not have signed the counterfoil as the tenant
nor he shoul d have accepted the rent recei pts showi ng him
as tenant. Exh. 26 is account book of rent maintained
by the plaintiff where also the defendant No. 1 is shown
as tenant. There was, thus, enough evidence oral as well
as docunentary from the side of the plaintiff to
establish that the defendant No. 1 was the tenant. The
finding of the lower appellate court on this point,
t herefore, cannot be disturbed. | do not agree with the
subm ssion of the I earned counsel for the revisionist
that the nother of the defendants was the tenant. There
can be no presunption that sinply because nother was
alive she would have taken the prem ses on rent. This
presunption is not available in law. On the other hand
there is evidence to the contrary that the nother of the
def endants was not the tenant. As such it is established
that the defendant No. 1 alone was the tenant of the
plaintiff in the suit prem ses.

8. Since only five nonths rent was due from the
defendant No. 1, decree for eviction cannot be passed on
t he ground of non-paynment of rent.

9. The next point to be considered is bona fide and

reasonable requirement of the accomodation by t he
plaintiff |andlord. On this point the | ower appellate
court found that no doubt, the plaintiff has got another
house in Linbdi but it also considered the question
whet her the requirenment of the landlord is reasonable and
bona fide. The |ower appellate court, fromthe evidence



on record, found that there is nothing to show that the
landlord has got any other vacant building in his
possessi on. Sinply because he is owner of another
buil ding is not enough to say that the requirenment of the
landlord is neither reasonable nor bona fide. The | ower

appel | ate court consi der ed t he acconmodat i on in
possession of the plaintiff. It conprises of two roons
and a osari. Famly of the landlord conprises of

hinself, his wife, three sons, one daughter-in-law and a
grand-child. H's one son is mnmarred. Naturally, when
such is the strength of the famly of the landlord, he
would require one nore room separately for him The
evi dence al so shows that his one son runs a shop in a
portion of the wosari of the house. Thus, the evidence
clearly shows that the landlord has no sufficient
accommodation in his possession to accommpdate all of his
fam |y nmenbers. The requirement of the landlord, in
these circunmstances, was rightly held by the |ower
appel l ate court to be reasonabl e and bona fide.

10. On the question of conparative hardship the | ower
appel l ate court has observed fromthe evidence on record

that the defendant No. 1 has acquired a suitable
residential acconmodation for hinself and he has shifted
to the new bungal ow along with his fam |y nenbers. The

gquestion of greater hardship to the defendant No. 1
t herefore does not arise. The defendant No. 2 could not
be proved to be the tenant or joint tenant of the
plaintiff. Since the nother of the defendants was not
found to be the tenant, it cannot be held that defendants
woul d becone statutory tenants after the death of their
not her. Consequently, the hardship of the defendant No.
2 is not to be considered. As such, the lower appellate
court was justified in holding that greater hardship
would result to the plaintiff landlord in case the decree
for eviction is refused. This finding also requires no
interference.

11On the point of non-user of suit accomopdati on
the appellate court found that the defendant No. 1 has
abandoned the suit premises and has transferred its

possession to the defendant No. 2. As such, it cannot
be said that the defendant No. 1 is using the suit
prem ses. It is clear stand of the defendant No. 2 that
he and his famly nenbers are residing in the suit
premses. It is also his stand that the defendant No. 1
along with his fam |y has shifted to the new residenti al
accommodation in MII society. Qoviously, there is

evidence that the defendant No. 1 has not used the suit
acconmmodation continuously for more than six nonths
before the institution of the suit and as such the | ower



appellate court was justified in holding that t he
defendant No. 1 did not use the suit accomobdati on since
last two and hal f years.

12 The |lower appellate court, fromthe evidence on
record, also cane to the conclusion that the defendant
No. 1 had acquired alternative suitable acconmpdati on
for hinself and his fanmily in MII society. It has cone
in evidence that he has constructed a new house in MII
soci ety as bungal ow No. 11 and has shifted along wth
his famly in that house. His brother defendant No. 2
along with his famly nenbers is residing in the suit
prem ses. Consequently, it is westablished that the
defendant No. 1 has acquired a suitable accommopdation
for the purpose of hinmself and his famly nenbers.
Consequently, this is also a ground for decree for
eviction.

13. So far as the allegation of sub-letting is

concerned, the |ower appellate court has rightly observed
that the trial court had made totally perverse and
erroneous approach while negativing the plaintiff's case
of transfer or assignnment in any nanner of the suit
prem ses by the defendant No. 1 to the defendant No. 2.
It was justified in observing that the trial court has

over|l ooked the nmaterial evidence oral as wel | as
docunentary. Both the defendants have adnitted that they
got separate ration <cards for their famlies. Thi s
i ndi cates that both used to reside separately. If they
were residing together as nmenbers of the sane famly
t here woul d have been only one ration card. Initially,
they mght have been residing together, nanely, the
def endant No. 1 and the defendant No. 2 but

subsequently the defendant No. 1 had shifted along with
his famly nmenbers to the new house in MII society since
two and half years before the institution of the suit.
This follows that he had no control or possession over
the suit premses. It is also admitted in evidence that
after the defendant No. 1 shifted to the new house in
M1l society, the defendant No. 2 along with his famly
nmenbers is residing in the suit accomopbdation. Thus
transfer of exclusive possession by the defendant No. 1
in favour of defendant No. 2 is established. The |ower
appel l ate court rightly found fromthe evidence on record
that the two defendants were not residing together. From
Exh. 42 and Exh. 43 the |ower appellate court found
that the defendants used to reside separately in separate
prem ses. Exh. 27 is the copy of house tax register of
Li nbdi nunicipality which shows that the defendant No. 2
is atenant in the building of one Jayantilal Valjibha

Mstry and the portion consisted of a room Kkitchen



osari etc. Exh. 47 shows that previously defendant No.
2 was residing as a tenant in the building of one
Jayantilal and that he did not reside with the defendant
No. 1 or with his mother right fromthe beginning in the
suit accomodati on. The defendant No. 2 had to admit in
evi dence that when the defendant No. 1 was residing in
the suit premses he was residing in the building of
Jayantilal and that he had shifted his residence to the
suit prem ses after the defendant No. 1 has shifted his
residence to his new bungalowin MII society. Fromhis
admi ssion it is clear that the defendant No. 2 was not
initially residing in the suit prem ses along with his
not her or his brother defendant No. 1. On the other
had, he occupied the disputed accomodation only after
the defendant No. 1 shifted to his new house in MII
society along with his fanmily nenbers. There is, thus,
cl ear and cogent evidence that the defendant No. 1 had
transferred or assigned exclusive possession of the suit
prem ses to the defendant No. 2 who was never tenant or
joint tenant along with the defendant No. 1. As such
the allegation of transfer or assignnent of possession
otherwi se was established by the landlord and this was
al so a ground on which the decree for eviction could be
passed.

14In the result, | find that the |l ower appellate

court was justified in reversing the judgenent and decree
of the trial court. No illegality is found in the
j udgenent and decree of the |lower appellate court. The
revi sion has therefore no nerit and is found fail. The

revision is accordingly dismssed with no order as to
costs.

(D. C. SRIVASTAVA, J)
(pkn)



