IM THE HIGH COURT OF S5IKHIM

1. HWrit Petition (C} Mo.? of 2000

Pralkash Chetlreri e PELiLTioner
LR TR

1. The Etalte of Sikkim
Through the Chief Secrelary,
Govermnmenlt aof Sikkim,
Tashiling,
Gangtok.

2. The Commissioner—cum—Secretary,
Department of Fersonnel,
AR & Training,
Governmenl of Sikkim,
Tashiling Secreltarial.
Gangtok.

Ha Mr. T. R. Hhanal,
Assistant Engineer,
Educalion Department,
Faalvi 1 106) ﬂ."l.'ll-:ﬂ.l:ll e

4. Mr. M. L. Chettri,
Assistant Engineer {(Ciwil},
Ganglok Sub-[Meisnion,

Pawer l:ll_'F:l"lFT,II'll:'rII,' Ganglok.

2. HMr. P. K. Bharma,
Assistant Eugineer , RO
Rongli Sub-Division,

East Sikkim.

. Mr. Hommath Sharma,
Assistant Engineer,
Building & Housing Department,
Singlam Sub-Division,
™ East Sikkim.

F. Mr. H. B. Chetiri,
Acesiatonl Engineer
Ealiseat iaiin Itepear Linenn 1L,
Tashiling, Gangtal.

H. Mr . o Y. Huruwvilla,
Asgislanl F.r'|-|:r|m-r,
Urban Dev.& Housing Deparblment,
Gangtol.




10.

1.

12.

13.

14.

15.

16.

17.

18.

17.

Mr. K. Jd. Cherian,
Assislant Engineer,
R..D. Mamchi,
Soulh Sikkim.

Mr. B. K. Rai,

Assintant Engineer,

He & B (Sab-Divishon IV,
Langtok, Cast Sikkim.

Mr. Ko K. Sharma,

Assislanl Enginesr tPlanming ),
Erll.l].l:lil'lg & HﬁLIEi'I'I-g :L'IE-;_-.|r"I:,|'|'~|E|'|‘|:,:I
Jorethang, South Sikkim.

Mr. G. P, Shrestha,

Assistanl kEngineer (Planning},
Building & Housing department,
Jarethang, South Sikkim.

Mr. M. R. Gurung,
Assislant Engineer,
Irrigation Department,
Gangtok, East Sikkim.

Mr. R. H. Fradhan,
AssisLant Enginesr,
Irrigation Depariment,
Gyalshing, Weslt Sikkiin.

Mr. K. K. Fradhan,

Assislant Engineer,

Building & Housing Department,
Mamchi, South Sikkim.

Mr. Damber Chettri,

Assislanl Engineer (Flanningl,
Building & Housing Department,
Ganglok, East Sikkim.

Mr. FP. M. Pradhan,
Assistant Engineer,

R.D.D. Haluk Sub-Divicion,
HWesl Sikkim.

Mr. P. K. Ehhjvlr
fiesistant EI1I;L1“:|=_Irr

R & E.,

Ravanqgla, South Sikkim.

Mr o ik geommdea Preovsiwl,
Assislant Engineer,
Health Deparbment,
Gangtlok, East Sikkim.



Z0. Mr. M. H. Rai ,
Assistant Engineer (Project),
East District Z11a Fanchawyal ,
Gangtok, East Sikkim.

21. Mr. M. R. Mar wakh ,
Assistant Enginesr (Froject},
F.H.E.anaerEht,
Ganglok, East Bilkkim.

A nd
.:y‘\
|-h\'

g

[ i}

n

. Mr. T. P. Harki.
Fa ' Assislant Enginesr (Land Usped,

k5 A Forest Department,
2 Iy Gangtok, East Siklkim.
- £3. Mr., M. Ravindran,

Facisiant F mgineer,
R.D.D. Ganglok Sub-Divisiaon,

Gangtok, East Sikkim, -

B. Wril Petitipn (C) No.10 of 2000

Devi Pra-ad Gururng

Versugs
State of Sikkimn and Others
L*H' Hrit Petitian AC) No.11 of 2000
Chetraj Mishra
Versus
- Stale of Sikkim and Others
4. Wril Felition {C? Nao, 12 uf 2000
Gozin Lachenpa
e VEersus

Slate of Sitklkim & fNther=

L

Mrit Pelition (0) Ma.13 of 2ogo
Kewal Prasad Sharma

Vercus

State of Sikkim & Othirsg

- Respondents,

Fetitioner

Rezpondents

Metitioner

Respondents,

Petilioner

Recpondent«

Petitiopner

Hespondentls,



Writl Petition (C) HNo. 14 of 2000

Lakpa Sherpa «es Pelitioner
Versusg
State of Sikkim & Olhers «+=: Respondents.

Writ Petition (C) No.15 of 2000

Fraveen Humar Pradhan se= Petitioner
Veraus
State of Eikkim & Others c=: RAespondents.

Writ Peliltion (C! No.14 of 2000

Lendup Dorjee Lamiha swa PELilioner
Wersus
Sltate of Sikkim & UOLhers wse Respondents,

Writ Peliliop (ClWNo. 17 of 2000

Dorjes Dadul vee PELitioner
Veraun
S51late of Sikkim & [ULthers el Respondents.

Wril Petition {(C) No.18 af 2000

Asha Gurung --» Fetitiagner
Vergus
State of Sikkim & Dthers c:s Mespondents.

Weil Fetitaion (C) No. 19 of 2000

C. H. Das = PrLitioner
I‘-'IL'F L N

HSlate of Sikkim & Others .-+ Respondents.

e
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12. Mrit Pelition (£) No.20 of 2000

O. P. Bharma c-- PelLiliomer
Veraus
State of Siklim & Ulhers caa- Respondents.

ate of Decisiomp 2 reth Auwgust, 2000,
Corams:

The Hon'hle Mr. Justice Ripusudan Dawval, Chief Justice
The Hon'"ble Mr. Justice fnup Debh, Judge.

Fresenl H Mr. Bhaskar Raj Pradban, Advocate far Lhe
petitioner.

Mr. 5. P. WHangdi, Advocale General with
Mr. larma Thinlay, Assistant Government

Advocate for respondent Mo=., 1 and 2.

Mr. K. T.PRhiilia, Advivrate for the
respamilent Mes.3 ta B, 10 to 21 and P23,

T B e

JUDGHMENT

ALl Lthese writ petitions concern the fixation of
seniority between Lhe direct recruits and Lhe promoleds
holding the posts of fAssistant Engineerrs (Civil) in  the
Sikkim State Enqgineering Service constiluted urider the
Sikkim $State Engineering (Ciwvil, Eleclrical & Mechanicall
Services Rules, 1989 (hereinafter reforred as  Lhe Aules)

and are disposed of Ly Lhis Judgment . Fetitiomers are tLhe

direcl recrailn amwml respondeats 0 o P71 are Lhie promotees.
i Rule ¥ of the Rules provides for the method of recrgit—

ment and reads as under =



“¥. HMelhod of Recruiltment.-

(1) Subject Lo rule &, recruilment tao the Sprvice after tLhe

appointed day, shall Le by The folloawing methods, namely -

tal By direct recruitmenl Lhrough a compelilive examination

L andSor seleclion by interview Lo be held by Lhe Commiasinn,

(k) By promotion through limited departmental Competitive
Examinalion La bee held by Commission from among pErsons
holding the posl aof Junior Engineer or any nther post  ar

peslts declared equivalent theretao by Lhe Govermnment.
L&) The proportion of wvacancies to be filled in any wyear in

accordance with clauses {a} and (b} of sub—-rule 1 shall he
&6 253 1 33 173 respectively subjecl Lo review as the Gow-

eraoment may deem fit =
Provided that Lhe number of persons recruiled wnder
clause (L} of sub-rule 1 shall not atl any time epxceed 33 143
per cenl of the total strength of 1lhe Service."
Rule 30 relales to the power of relaxation by the Governmend
and provides that where "the Government is of the opinion
that il 15 wecessary or espedient to do so, it may, by
arder, for reasens to bhe recarded in writiAg. relax any  of
the provisions of Lhese rules with respect Lo any class or
category of persons or post'". In esertise of the power
conferred by Rule 3, Lhe State Governmenl issued Motifica-—
Lien No.20/GEN/EST dated 25-5-1990, in order to remove
stagnation in promotion of Junior Engineers, to relax  Lhe
provisions of sub-rule {7} of Rule 7 of the rules and decid—
o Lhaal Lhe preogetie Lk il L woeoncies Lo e £ 10l 1
accordance with Clauses (A} and (hd) aof sub-—rule 113 nf Role
7 in Lhe year 1290-91 shall be as follows i1—

“"{al in respect of the posl of Assistant Engineer
(Ciwval) 37 AL 2 A2 15E, respectively

B |
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a. A adverlisegment dated 5.2_19%9 was 1ssued hy the
Government inviting applicatiaons From the Junior Enginesrs
Lo appear before the Selection Board to Sppear in an  inter—
vitw for preparation of panel af wames of Juniar  Engineers
(Civil) to the posl of Assis=tant Engineers (Civil) in the
Sikkim State Engineering (Civil) Service on £1st, ZPnd and
23rd March, 1??;. Ae per the minutes of the meeting af the
Selection Board held on 10th, 11th and 42th April, 1774
tvide Annexure R3Y, ES Jduniar Engineers wpre selected for
promotion tao the pnsts of fAssistant Engineers. It is not
disputed that a1] these 5% persans Were promoted with
effect from 17th July, 19919, It is also ol disputed before
us that 15 direcl recruits were appointed on different dates
in December., 1990 and January, 19%49. 0 proevisiaonal senipri-—
Ly list was prepared in the year 1997 which is Annewure D to
the writ petition. In Lhal seniority list, 1% dirert re-
cruits were plared at serial numbhers P& to 38 and all Lhe
promoters werp pPlaced below them, rxcepl  Ffor Sumnil
Pradhan, who was alsp a direct recruit but who was Wrongly
Placed much helow Lhe promotesrs at werial numbers 70, Sumnil
Fradhan filed writ petilion braring Mo.4460 of 1998 (Sunil
Fradhan versus fSitate of Siblim). By judgment dated ath Mayw,
1799, Bunil Pradhan was held entitled to he placed in  the
sentorily 1list in acrardance with meril, e sccured alt  the
Lime of his selection by Lhe Sikkim Public Service Commis—
sion and atcordingly a direclion was issued to do so within

one monlh. Thereafter, another provisional seniorifty list




Was prepared in Lhe year 199% to fnive effect Lo the decisian
of The Courtl in Lhe aforesaid Wwril petition MWo.d4850 of I728.
But while doing so, almo=t the PAlire seniority 1list pre—
pared im Lhe wear 1997 was changed in  such InATINEF that
first three direct promotees were placed in  the seniority
list above the direct recruits and Lhereafter, two promoteps
wWiprp placed. For example. at serial numbers 27, P8 and g9
promolees were placed and Lhereafter, at serial numbers 30
and 31 direcl recruits werep placed. It is this seniority
list which has been challengesd by all the petilioners before

us.

4. Fir. Bhaskar Raj Pradhan, learned Counsel appraring  an

behalf of Lhe petitiener has made three submissions hefore
us =—

(i) The High Courl had while delivering judgment in
wril petition No.4&0 of 1998 (Sunil Pradhan versus
State of Bikkim) directed refixation of the
seniority only of Sunil Pradhan and there was no
juslification for the Government to change the
entire seniorify list;

{ii) direct recruils were appointed prior to Lhe
appointment of the promotees and they ought to
hnwe been placed abave the promoteess

(111} even 4F seniorily had ta he Fixed in ACCOr-
dance wilh Lhe guolbtas of vacancies Aavailable
for Lhe direct recruits and the promotees, 1he
direct recruits should have bepn placed in the
sEntority licl above the promotees.
5. As  regards Lhe first poinl, we see nop merit at a1,
There is no dispulte that the semiorily list of 1?97 was

provisional. When it came to the notice of Lthe Governnent

that 1L needed change, it was open Lo Lhe Government bo do




Ly

E0. The provicional sefiiprily list did not tanfer any right

on anyone as regards placement in Lhe seniority list.

&L As  regards the “econd poinl, there is no dispute that

the direcl recruits were dppointed prinr to the promoless.

But mere length af service iz nol the only relevant crite—

rien for Fivation of seniorily where the appointment  is

made in accordance with the quotas of Lthe vacancies reserved

For tlwe caleqories of persons. It is admitied hefore g

that relevanl rules regarding fization of seniority are

contained in Lhe Sikkim State Services fRegulation of Sen-—
iority) Rules, 4980 hereinafter referred as Seniority Rules.

Rule 4(e) of these Rules states 1 -

“qim) the relative seninrity of direct recruits and
promotees shall he determined according to the
rotation of vacancies between direct recruits and
promalees and shall be debtermined by the dates af
their substantive appointment to the Servige, "

i It is mal disputed before us Lhal all the appointments

both of direct recruits and the promoplees were subslantive

appointments. The quotas fixed by Molification dated P5th

June, 1990 were I7 1/2 : 4HF 179 for the direct recruits and

Lthe promolees respectively. FAppointment process for bolh

the sources was started and tompleted substantially in  the

same financial year, thal is, 1990-91. This was so as not

only the advertisemenl was issuesd in that financial YEATF ,

but the interviews were also held in that vear. A& per Rule

2{m} of the Rules "Year'" means the ftinancial ¥EaAr COMMETIC g

an Lhe Ist day of dpril and ending an 31st day of March nest

pre




following. Therefore, the seniority was required to he
fixed in accordance wilh Lhe quotas fixed as per Lhe NMobtifi-
cation dated 25th June, 1990 and while dpoing so, only sub-—
slanlive appointments were Lo he Ltaken inte consideration.
Since all the appoinlments were substantive, the later part
of cli-rule {rr}) of Rule 4 i% pf little relevance FTer Lhe

inslant cases.

8. fBs regards Lhe third point, i1 is submitlled on  behalf
of Lhe petitioners thatlt in accordance with the seniorilty
rule, direcl recruits should have heen placed abowve Lhe
promolees in propaortion Lo Lhe vacancies reserved for Lhem.
He submits That fization was done wrongly in Lhe seniority
list af Lhe year 19%%, inasmuch as, promolees were placed
abowe Lhe direct recruila. For example, at serial numbers
27, ©8 and 29 promolees were placed and it was thercafler
that two direct recruits were plarpd at serial numbers 30
and 1. The learned Counsel submils that direct recraits
cshould hawve been placed at serial numbers 27 and 28 and
promolees should have Leen plared at serial numbers 2%, Ak
and 1. We see no merit in this submission. The expressiaon
in Rule 4ie) that the relalive seninrity of direct recruits

and promoters shall be determined accarding to Lhe rotation

af wvacancies bhelween direct recruits and promolees, 1R Lhe

absence of any rule providing whether direct recruils should

be placed above or below the promotees implies that tThe

direect recruils should he placed abowe The promoleRs. To




Lthis exnbtent, Lhirr aenlarily 1ist af 199%. Fegquires Lo be

revised and recast.

In the resmlt, Lthe writ peltitions A allowed

partially, and it is directed that the provisional seniorily

1ist of the members of Lhie Sikktm State (Ciwvilld Engineering

Service prepared in the wvear 1999 being Mnnexure—"E" 1To Lhe

writ petition shall be rewised aml recast so as to place the

two direct recruits at serial numbers 27 and 28 and thereaf-

ter, three promotees at serial numbers 2¥, 30 and 31 and Lo

place the other members of the service in that manner. This

be done within a month fram today. Ihere shall be no order
as to coals.

The Jjudgment be placed on the record of Writ Feliltion
MNo.?/2000 and a certified true copy be placed on the records
of the other Writ fetitionns.
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Judige Chinf Justice
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