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ORAL JUDGEMENT
#. Heard M. Parmar, |earned advocate for the petitioner,
M.J.M Panchal for respondents No.2 & 3 and M. Maulin
Rawal for respondent No.1 & 5.



#. M.Parmar's case is that respondent No.2 has falsely
inmplicated the petitioner in a conplaint |odged by the
respondent No.2 before the | earned JM-C, Ankl eshwar vide
Pre-1nquiry Case No:90/98 under Section 406, 417 and 420
of | PC alleging that the petitioner cheated the
conpl ai nant by inducing himby parting with the Jeep car
No : RJ-21/C 4227, Engine No : D W110936. In fact,

the petitioner is the owmer of the vehicle. He has
purchased this vehicle by paying cash to the agent of the
conpl ai nt . The registration is also stand in his namne.
The conplaint is false and frivol ous. The ingredients
for the allegations levelled are not made out. It is
civil transactions and therefore conplaint nay be
guashed. M. Parmar has also produced on record one

affidavit sworn in by the petitioner on 29th June, 1999
before a Notary at Merta Gty (Nagaur) stating that he
has paid cash towards the price of the jeep car to the
CGeneral Manager - M.K K Sheth and therefore urged that
the petition may be all owed.

#. On the other hand, M.Panchal, |earned advocate for
t he respondent No. 2 & 3 submits that this is a clear
case of cheating. Trust was created and vehicle was
t aken possession of . The petitioner has produced

affidavit which is question of evidence. He has not been
able to show any receipt for the noney paid towards the
price. Odinarily such big anmbunt are not supposed to be
paid in cash and therefore, this Court may not entertain

this petition at all. He has also pressed into service
deci sions of the Hon'ble Apex Court in the case of RAJESH
BAJAJ VS. STATE NCT OF DELH & OTHERS CR. L.R [SC] 1999

235 (Supra) and SACH DA NAND SI NGH AND ANOTHER VS.  STATE
OF BI HAR AND ANOTHERS (1998) 2 SUPREME COURT CASES 493 to
enphasis that at this stage the court has not to eval uate
the evidence. The conplaint has to be seen prina facie
and the Court has to be slow in exercise of powers. The
Court nmay not interfere otherwise which nay hanper
ordinary course of investigation. |In the instant case,
i nvestigation is ordered by the Magistrate and it is in
progress.

#. M.Rawal, |learned APP stated that petition nerits

di smi ssal . He wventilated his grievance against the
petitioner upon instructions of the investigating officer
who is present in the Court. Accordi ng to t he

instructions, the petitioner was not available even for
the interrogation at his given address at Rajasthan even
for 4 times and he is nowhere located. This reflects his
conduct . According to M.Rawal,the petition may not be
ent ert ai ned.



#. Having regard to the subm ssion made by the parties
concerned, first forenost fact is that the conplaint in
itself ~clearly indicates the ingredients of the offence

alleged. It is not expected that the conplai nant nust ad
verbatim reproduce the ingredients of the of f ence.
Broadly speaking, if the offence is made out, the Court

may not enter into the natter at this stage when the
investigation is directed by the |earned Magi strate and
cogni zance is not taken. Further, in the instant case,
the petitioner's case is that he has paid the price in
ternms of hard cash. Prosecution did not produce any
recei pt thereof. Mere filing of affidavit would be only
word agai nst word as agai nst the say of the conplai nant
and therefore, it would be disputed question of fact.
The Apex Court in its decisions has constantly nmde it
clear that the Hgh Court may exercise powers under
Section 482 of CrPC very sparingly and that too in rarest

of rare case. The Court would not be justified in
enbar ki ng upon the inquiry. Merely because a civil
transaction is involved, it cannot be said that it would
i ndi cate absence of naterial ingredients when it is

specifically alleged. Under these circunmstances, this
petition nmerits disnissal along and the sane is therefore
di smissed. Rule discharged.

Date : 30-7-1999 [A L.Dave, J.]
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