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ORAL JUDGEMENT
#. The petitioners herein challenge the conplaint |odged
agai nst them by respondent No.2 before the |earned JMC,
Anand vide Criminal Case No : 6136 of 1996 under the
provisions of 138, 141 and 142 of the Negot i abl e
I nsturments Act.



#. The facts in brief are that according to the
conpl ai nant, t he petitioners gave two cheques of
Rs. 40, 000/ - each dated 1st July, 1996 and 31st July,
1996. These two cheques were presented on 21st August,
1996 for encashnent. The said cheques cane to be
returned on 23rd August, 1996. The petitioners were
therefore served with a notice dated 4th Septenber, 1996.
According to the petitioners, a notice could not have
been received by themearlier then 6th Septenber, 1996 as
5th Sept enber , 1996 was a holiday on account of
Janmast hani festival. The conplaint came to be | odged on
20t h Septenber, 1996, as a result, the conplainant did
not wait for conpletion of mandatory period of 15 days
after service of notice which |odging the conplaint and
therefore, the conplaint was premature and wi thout cause
of action.

#. M .H M Parikh, |earned advocate for the respondent
No.2 has given these details and has placed reliance on
deci sion of Hon'ble H gh Court as reported in 1997 (3)
Crimes page 294 and submitted that the Court nmay not
technically interpret these requirenents of Section 138.

#. VWhat transpires from the papers factually is not
di sputed and if that be so, if the notice is received by
the petitioners on 6th Septenber, 1996 or later, the
conplaint which is lodged on 20th Septenber, 1996 is
definitely premature and the cause of action would arise
only on expiry of the mandatory period of 15 days as has
been held by the Hon'ble Apex Court in the decision
rendered in case of SADANAND BHADRAN VS. MADHVAN  SUNI L
KUVAR (1998) 6 Suprenme Court Couses 514. Under these
circunstances, in light of the above, the decision relied
upon by M. Parikh cannot help his case.

#. Therefore, wunder these circunstances, the
petition deserves allowance and the sanme is allowed. The
Criminal Case No : 6136 of 1996 and the subsequent

proceedi ngs are hereby quashed and set aside. Rule is
made absol ute accordingly.

Date : 30-7-1999 [ A L.Dave, J. ]
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