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1. VWet her Reporters of Local Papers may be all owed
to see the judgenents?

2. To be referred to the Reporter or not?

3. Whet her Their Lordships w sh to see the fair copy
of the judgenent?

4. VWhet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nade thereunder?

5. VWhether it is to be circulated to the Gvil Judge?
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2622 & 2623/ 98 and 2624/ 98 respectively
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Dat e of decision: 31/03/99

COWON C. A V. JUDGEMENT
Above three petitions have been filed under
sec.482 of C.P.C to quash and set aside the crimnna
proceedings initiated by the r espondent No. 2 ESI
Cor por ati on by filing Crimnal Case Nos.1100/1995
1101/ 95 and 1102/ 95 respectively against the petitioner



pending in the Court of |earned Metropolitan Magi strate,
Court No. 2, Ahnedabad. As conplainant and accused are
same in all the three petitions as also the date of
filing the complaint, I have heard all these mtters
t oget her and decide by this conmon judgment.

2. The facts of the above three petitions are that

t he respondent No. 2- Enpl oyees State I nsur ance
Corporation, hereinafter referred to as "ESI Corporation'
has | odged the conplaints against the petitioners in
respect of failure to deduct and pay provident fund, ESI
Corporation contribution and filing of returns against
t he petitioners.

3. The case of t he petitioner of
Cri.Msc. Appl n. No. 2622/98 is that he failed to submt
returns alongwith the copies of chalans for the anpunt
deposited in the bank as provided in Regulation 26 of the
ESI (CGeneral ) Regul ati ons, 1995 in respect of the
contribution payable by the Conpany for the period ended
March, 1994 which is punishable under sec.85(e) and (1)
read with secs.43 and 44 of the ESI Act, 1948 and
Regul ation 26 of the ESI (General) Regulation, 1950. The
case of the petitioner in Cri. Msc.Appln. No.2623 of
1998 is that the Conpany has failed to pay contributions
for the nonths from January, 1994 to March, 1995 as
requi red under secs.39 and 40 of the ESI Act which is
puni shabl e under secs.85(a) and 85(i)(b) of the ESI Act.
\VWher eas t he case of t he petitioner in
Cri.Msc. Appl n. No. 2624 of 1998 is that the Conmpany has
failed to pay the contributions for the nonths from
Cct ober, 1993 to Decenber, 1993 as required under secs. 39
and 40 of the ESI Act which is punishable under
secs. 85(a) and 85(i)(b) of the ESI Act. The petitioners
are retired persons. It is stated that pursuant to the
sanction order dated 3-4-1995 accorded by the Regiona
Director for prosecution, conplaints have been filed by
the | nspector on 18- 4- 1995 agai nst t he pr esent
petitioners and since then, the above three conplaints
are pending in the Court of | ear ned Met r opol i tan
Magi strate, Court No.2, Ahnedabad.

4. 1 have heard | earned counsel for the petitioners,

M. B. P. Munshi, on behalf of the respondent No.2, |earned
counsel M. Mayur S. Bharot and on behalf of State,
| earned APPs in all the three petitions.

5. Learned counsel for the petitioners has relied
upon on the judgnments reported in 1991 Supp.(1) SCC 20



and AIR 1998 SC 2676. Suprene Court while delivering the
judgrment reported in AIR 1998 SC 2676 has consi dered the
j udgrment that has been reported in 1991 Suppl.(1) SCC 20
wherein it was held by the Suprene Court as under
"Section 2(17) of the Enployees' State Insurance
Act, defines the principal enployer as either
owner or, occupi er t aki ng care of al
eventualities. VWen the owner of the factory is
the principal enployer, there is no need to
examne who is occupier. The owner will be the
princi pal enployer under S.40. Therefore, even
if the definition of "principal enployer" under
t he Enpl oyees' State Insurance Act, 1948 is read
in Expln. 2 to S. 405 of the Indian Penal Code,
the Directors of the conpany, would not be
covered by the definition of "principal enployer”
when the conpany itself owns the factory and is
al so the enployer of its enployees at the head
of fice. In any event, in the absence of any
express provision in the Indian Penal Code
i ncorporating t he definition of "principa
enpl oyer” in Explanation 2 to S. 405, this
definition cannot be held to apply to the term
"enpl oyer"” in Explanation 2. The term "enpl oyer”
in Explanation 2 nust be wunderstood as in
ordi nary parl ance. In ordinary parlance it is
the conpany which is the enployer and not its
Directors either singly or collectively."

6. Based on the above observation made by the
Supreme Court, it is established from the record and
proceedings that the present petitioner was a Director
and factory has been closed since 30th November, 1992.
The above fact has been established vide Annexures F and
. Annexure Fis the letter sent by Shri K D. Vaghel a,
the Deputy Regional Director in which he has put specific
note that the factory has been closed with effect from
30t h Novenber, 1992. Annexure | is the report subnmtted
by M.G H Bapat, |Inspector of the ESI Corporation. It is
al so established that the Mnaging Director of the
conpany, accused-Shri Copal das Parikh has di ed on
8-7-1992 and after his dem se, factory has been cl osed on
30th Novenmber, 1992 and at the time of inspection, no
workers were there at all. Mor eover, the concerned
officer was present in the Court alongwith the file and
after verifying the sane, he has adnmitted before this
Court through his |l earned counsel, M.Barot that company
had submitted the formregardi ng declaration of the nane
of principal enployer and as per the above form the name
of the present petitioner is not nmentioned as principa



enpl oyer and all the above facts were with them when the
concerned authority has accorded sanction for filing the
conpl ai nts agai nst the petitioner and |ate Shri Gopal das
Pari kh. Admittedly, it is nothing but non-application of
m nd on the part of sanctioning authority because on that
day, above facts were there on record that the factory
was cl osed and present petitioner is not a principa
enpl oyer and Shri CGopal das Pari kh, accused No.2 has died
on 8-7-1992. Still, he has sanctioned the proceedings
nmechani cally nore particul arly agai nst a dead person, who
admttedly and as per the record of the ESI Corporation
was not the principal enployer. It is true that in the
proceedi ngs under sec.482 of Cr.P.C., normally the Court
shoul d not | ook into other evidence which are on record.
Here in this case, present petitioner had subnitted the
application before the Court below after narrating al
the aspects of the matter and after considering the sane
al so, learned Metropolitan Magistrate had rejected the
same on 31-1-1998. Against that, the present petitioner
has filed the present petitions.

7. 1f the conplainant ignored the docunents which

are available with the himfromthe very begi nning, then
it is not a legal and justifiable act on the part of the
Court to say that the accused should go and face the
trial on nmerits. Therefore, in these type of serious
cases, the sanctioning authority should go through each
and every aspect of the matter and act judiciously before
passing any order so that innocent persons are not
dragged into crimnal proceedings due to negligence on
the part of prosecution agency.

8.In the result, all the three Crimnal Msc
Applications are allowed. Proceedings qua the present
petitioner in Crimnal Case Nos.1100 of 1995 to 1102 of
1995 pending in the Court of |earned Met r opol i t an
Magi strate, Court No.2, Ahnedabad is quashed and set
aside. As far as proceedings against the accused No.2
are concerned, admttedly, he has died before filing the
conplaint itself and, therefore, Court belowis directed
to pass necessary order to that effect after verifying
the correctness of the samne.

9. Original judgnment is ordered to be kept in
Cri.Msc. Appl n. No. 2622 of 1998 and one copy is ordered to
be kept in both Cri.M sc. Appl n. Nos. 2623 of 1998 and 2624
of 1998.
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