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Lear ned counsel for t he petitioner, on
i nstructions, seeks perm ssi on to delete nane of



respondent no.2 fromthe petition as the presence of
respondent no.2 is not necessary, in order to resolve
di spute raised in the petition. Perm ssion as prayed for
is granted. Nane of the respondent no.2 stands deleted
fromthe petition.

2. Rule. M. K. G Shet h, | ear ned Assi st ant
CGovernment Pl eader waives service of notice of rule on
behal f of respondent no.1. M. M P. Praj apati, | earned

counsel waives service of notice of rule on behalf of
respondent no.3. Having regard to the facts of the case
and in view of joint request nade by the |earned counse
for the parties, the petition is taken up for fina
heari ng t oday.

3. By neans of filing this petition under Art. 226

of the Constitution, the petitioner, who is Upa-Sarpanch
of Thaltej G am Panchayat has prayed to issue a wit of
mandanus or any other appropriate wit, or der or
direction to quash and set aside resolution dated Cctober
13, 1999 by which no confidence notion is passed agai nst
t he petitioner.

4. The petitioner was el ected as Upa- Sarpanch by the

nmenbers of Thaltej G am Panchayat, Tal. Dascroi, Dist.
Ahmedabad. A no confidence notion was nmoved agai nst the
petitioner in the prescribed formby nenbers of Panchayat
on Septenmber 29, 1999. It is not in dispute that the
noti ce by which notion of no confidence was noved agai nst
the petitioner was supported by one half of the total
nunber of nenbers of Panchayat. A copy of the notice of
no confidence motion is produced by the petitioner at

Annexure : | to the petition. On receipt of the notice,
the Tal ati-cum Mantri of Thaltej Gram Panchayat issued
intimation dt. Oct ober 20, 1999 to the menbers of the

Panchayat informng them that the neeting of t he
Panchayat would be held on October 27, 1999 to consider

no confidence noti on noved against the petitioner. A
copy of the said intimation is produced by the petitioner
at Annexure : J to the petition. Thereafter, the

neeting of the Panchayat was held on October 27, 1999.
The nmeeting was conducted under the Chairmanship of M.
Viththal bhai G  Prajapati, - a Menber of the Panchayat.
Sone objections were |odged to the participation of the
Sarpanch in the neeting, but the obj ections wer e
over-ruled by the Chairman of the Meeting. Thereafter no
confidence notion was put to vote and 16 nenbers cast
their votes in favour of no confidence notion. The
Chairman of the Meeting, therefore, passed a resolution
nmentioni ng that no confidence notion noved against the
petitioner is carried by mjority of not Iess than



two-thirds of the total nunber of nenbers of t he

Panchayat . The resolution passed at the nmeeting which
was held on COctober 27, 1999, is produced by the
petitioner at Annexure: L to the petition. The no

confidence notion carried against the petitioner is
challenged by him in the petition on several grounds.
However, at the tinme of argunents, the <challenge is
confined only to one ground nanely that the nmotion was
not carried by a majority of not less than two-thirds of
t he total nunber of the nenmber of the Panchayat.
Therefore, it is not necessary for us to deal with other
grounds mentioned in the petition

5. W may state that the respondent no.3 has | odged
Caveat and has al so filed an affidavit-in-reply
controverting avernments made in the petition, but as the
guestion of interpretation of Sec.56(2) of the Cujarat
Panchayats Act, 1993 is canvassed by the | earned counse
for the parties, it 1is not necessary to refer to said
reply in detail while deciding the petition

6. M. Mehul S Shah, I|earned counsel for the

petitioner submitted that the total strength of the
menbers of Thaltej Gam Panchayat is 26 and out of 26
nmenbers, one nmenber renmained absent, whereas another
menber was out of Station and yet another nenber had died
as a result of which, resolution cannot be said to have
been passed with two-thirds of total strength of the
nenbers of the Panchayat, and therefore, the sane should
be set aside. What was stressed was that only 16 nmenbers
of the Panchayat had cast their votes in favour of no
confidence notion but not two-thirds of total nunber of
nmenbers of the Panchayat as contenplated by Sec.56(2) of
the Act, and therefore, the relief clained in the
petition should be granted. Learned counsel for the
petitioner referred to different expressions appearing in
different sections of the Act relating to no-confidence
motion which my be noved agai nst Pr esi dent and
Vi ce-President of Taluka Panchayats as well as District
Panchayats and submitted that in view of different
expressions enployed by the legislature at different
pl aces, Sec. 56(2) of the CGujarat Panchayats Act ( "the
Act" for short) must be construed to nean that no
confidence notion should be carried by two-thirds of
whol e nunber of the nenbers of Panchayat. Lear ned
counsel for the petitioner brought to the notice of the
Court judgment rendered by the |learned Single Judge in
the case of RAVMBHAI JO TARAM PATEL vs. STATE OF GUIARAT
1997 (1) GL.R 339 and submtted that interpretation
put by the learned Single Judge on Sec.56(2) of the Act
to mean that a nmotion of no confidence should be carried



by majority of not less than two-thirds of total nunber
of members of the Panchayat who constitute the Panchayat,
is not only reasonable but in consonance with the object
of the provisions of Sec.56(2) of the Act, and therefore,
the sane should be accepted by the Court. Lear ned
counsel for the petitioner also pleaded that simlar view
is taken by other H gh Courts as is evident from the
decisions rendered in the cases of MANGALA PRASAD JAI SWAL
Vs. DI STRI CT MAQ STRATE AND OTHERS, AIR 1971 Al | ahabad,
77 and SHYAMAPADA GANGULY Vs. ABANI MOHAN MUKHERJEE, AIR
1951 Cal cutta 420, and therefore, the petition should be
accept ed.

7. M. M C. Bhatt, |learned counsel for respondent

no. 3 pl eaded that the expression "total nunber of nenbers
of the Panchayat" appearing in Sec.56(2) of the Act
should be construed to mean, those nmenbers who are
present and entitled to vote at the neeting and not total
nunber of the nmenbers who constitute the Panchayat.
Learned counsel for the respondent no.3 pointed out to
the court that at the neeting which was held on Cctober
27, 1999, 23 nenbers were present and as 16 nmenbers have
voted in favour of no confidence notion noved agai nst the
petitioner, the conmpetent authority was justified in
concluding that no confidence notion was carried by
two-thirds of total menbers of the Panchayat. |In support
of his subm ssions, |earned counsel placed reliance on
the decision rendered by |earned Single Judge of this
Court in the case of GOPALDAS BAKUBHAI RANA Vs. LUNAVADA
NAGAR PANCHAYAT AND OTHERS, 1985(2) G L.R  1047.

8. W& have heard | earned counsel for the parties at

| engt h. In order to resolve the question raised in the
petition, it wuld be necessary to notice certain
rel evant provisions of the Gujarat Panchayats Act, 1993
relating to Village Panchayats. Sec.9 of the Act

provides for constitution of Village Panchayats. As per
sub-section (1) of Section 9, a village panchayat shal

consi st of such nunber of nenbers as provided in
sub-section (4). Sub-Section 4 provides that a village
panchayat of a village having popul ati on not exceedi ng
t hree thousand shall consist of seven nmenbers and in case
of a village panchayat where the population of the
village exceeds three thousand, then for every one
t housand or part thereof in excess of three thousand, the
sai d nunmber of seven shall be increased by two. It is
not in dispute that the whole nunmber of nenbers of
Thaltej Gram Panchayat is 26. Sec.51 of the Act provides
that on the constitution of a village panchayat or on its
reconstitution wunder section 13 or under any other
provision of this Act, there shall be called the first



neeting thereof for the election of Upa-Sarpanch from
anmongst the nmenbers of the panchayat. Simlar provision
is also made for calling the neeting of the nmenbers of
the Panchayat for the purpose of election of Sarpanch

Sec. 55 of the Act specifies as to what are the executive
functions of Sarpanch or Upa-Sarpanch. Sec.56 deals with
a motion of no-confidence which nmay be noved agai nst
Sar panch or Upa- Sarpanch As question of interpretation of
Sec.56(2) of the Act is involved in the petition, it
woul d be advantageous to reproduce Sec.56 of the Act
which is as under: -

SECTI ON 56

Moti on of no-confidence.- (1) Any nenber who intends of
nmove a notion of no confidence against the Sarpanch or
the Upa-Sarpanch nay give notice t her eof in t he
prescribed form to the panchayat concerned. If the
notice is supported by one half of the total nunber of
menbers of the panchayat concerned, the notion may be
noved.

(2) Where in the case of the Sarpanch or, as

the case may be, the Upa- Sarpanch, the notion is carried
by a majority of not |less than two-thirds of the tota

nunber of the nmenmbers of the panchayat, the Sarpanch or

as the case nay be, the Upa-Sarpanch, shall cease to hold
office after a period of three days fromthe date on
which the notion is carried unless he has resigned and
t he resi gnation has become effective earlier; and
t hereupon the office held by himshall be deened to have
become vacant.

(3) Notwi t hstandi ng anything contained in

this Act or the rules nade thereunder a Sarpanch or, as
the case may be, an Upa- Sarpanch, shall not preside over
a neeting in which a notion of no confidence is discussed
against him but he shall have a right to speak or
otherwise to take part in the proceedings of such a
nmeeting (including the right to vote).

(4) Wen the offices of both the Sarpanch and
Upa- Sar panch becone vacant sinultaneously, such officer
as the Tal uka Devel opment Officer may authorise in this
behal f shall, pending the election of the Sarpanch
exercise all the powers and performall the functions and
duties of Sarpanch but he shall not have the right to
vote in any neetings of the panchayat.

(5)(a) Notwi t hstandi ng anything contained in
section 91 or 95 a neeting of the panchayat for dealing



with a notion of no confidence with a nmotion of no
confidence wunder this section shall be called within a
period of fifteen days fromthe date on which the notice
of such notion is received by the panchayat;

(b) If the Sarpanch fails to «call such
neeting, the Secretary of the panchayat shall forthwith
make a report thereof to the conpetent authority and
t hereupon the conpetent authority shall call a neeting of
t he panchayat within a period of fifteen days from the
date of the receipt of the report.

Chapter V of the GQujarat Panchayats Act, 1993 nakes
provi sions for Conduct of business, Adm nistrative Powers
and Duties, Property and Fund, Oficers and Servants,
Budget Estimates and Audit of the Accounts etc. of
Panchayats. In Part | of Chapter V provisions relating to
Village Panchayats are nade. The rel evant provisions are
as under: -

Section 96

Questions to be decided by majority of votes. Al
guestions before a neeting of a panchayat or
conmttee thereof or of a gram sabha shall be
decided by a mmjority votes of the nenbers
present and unless otherwise provided in this
Act, the presiding officer of the neeting shal
have a second or <casting vote in all cases of
equal ity of votes:

Provided that such circunstances and

subject to conditions as may be prescribed, a
deci si on on any question before a panchayat or
conmittee thereof may be taken by circulating the
propositions therefor for the vote of nenbers.

Section 97
Modi fication or cancell ation of resolutions.- No
resolution of a panchayat shall be nodified,

anended, varied or cancelled by a panchayat
within a period of three nonths fromthe date of
the passing thereof, except by a resolution
supported by two-thirds of the whol e nunber of
nmenbers of such panchayat.

It may be nentioned that Sec.70 deals with notion

of no confidence which may be noved agai nst the President
or Vice-President of Tal uka Panchayats, whereas Sec. 84 of
the Act deals wth notion of no confidence to be noved
against the President or Vice-President of District



Panchayat s. As those provisions have been pressed into
service by the | earned counsel for the petitioner, it
woul d be advant ageous to reproduce the same. They are as
foll ows :

Section 70

Motion of no confidence - (1) Any nenber who
intends to nmove a notion of no confidence agai nst
the President or Vice-President nay give a notice
thereof in the prescribed formto the panchayat.
If the notice is supported by such nunber of
menbers as may be prescribed, the notion may be
noved.

(2) If the notion is carried by a magjority of

not less than two -thirds of the total nunber of
the then nenbers of the panchayat, the President
or the Vice-President, as the case may be, shal
cease to hold office after a period of three days
from the date on which the notion is carried,
unl ess he has resigned earlier, and thereupon the
of fice held by such President or Vice-President
shall be deenmed to be vacant.

(3) Notwi thstandi ng anything contained in
this Act or the rules nade thereunder a President
or Vice-President shall not preside over a
nmeeting in which a notion of no confidence is
di scussed agai nst hin but he shall have a right
to speak or otherwise to take part in the
proceedi ng of such a neeting (including the right
to vote).
(4) (a) Notwithstanding anything contained in
section 122, a neeting of the panchayat
for dealing wth a noti on of no
confidence wunder this section shall be
called within a period of fiteen days
from the date on which a notice of such
notion is received by the panchayat.

(b) If the President of the panchayat fails

to call such neeting, the Secretary of
t he panchayat shall nmke a report thereof
to the conpetent authority and thereupon
the conpetent authority shall call a
neeting of the panchayat within a period
of fiteen days from the date of the
recei pt of the report.

SECTI ON 84 :



Motion of No Confidence.- (1) Any nenber who
intends to nmove a notion of no confidence agai nst
the President or Vice-President may give notice
thereof in the prescribed formto the panchayat.
If the notice is supported by such nunber of
menbers as may be prescribed, the notion may be
noved.

(2) If the notion is carried by a nmagjority of

not less than two-thirds of the total nunber of
the then nenbers of the panchayat, the President
or Vice-President, as the case may be, shal
cease to hold office, after a period of three
days from the date on which the nption was
carried unless he has resigned earlier; and
t hereupon the office held by such President or
Vi ce- President shall be deenmed to be vacant.

(3) Notwi thstanding anything contained in

this Act or the rules nmade thereunder, a
President or Vice-President shall not preside
over a neeting in which a nmotion of no confidence
is discussed against him but he shall have a
right to speak or otherwise to take part in the
proceedings of such a neeting (including the
right to vote).

4(a) Notwi t hstandi ng anything contained in
Section 144, a neeting of the panchayat
for deal i ng with a motion of no
confidence under this section shall be
called within a period of fifteen days
fromthe date on which a notice of such
notion is received by the Panchayat.

(b) If the President of the panchayat fails

to call such neeting, the Secretary of
t he panchayat shall make a report thereof
to the conpetent authority and thereupon
the competent authority shall call a
neeting of the panchayat within a period
of fifteen days from the date of the
recei pt of the report.

9. Before adverting to subm ssions advanced at the

Bar and decisions cited by |earned Counsel for the
parties,it would be inmportant to notice certain well
settl ed canons of interpretation of statutes. The
primary and forenmpst task of a Court in interpreting a
st at ut e, is to ascertain the intention of the



| egi sl ature, actual or inputed. Having ascertained the
intention, theCourt nust then strive to so interpret the
statute as to pronote and advance the object and purpose
of the enactnent. |If two constructions are possible upon
t he | anguage of the statue, the Court must choose the one
which is consistent wth good sense and fairness, and
eschew the other which nmakes its operation undul y
oppressive, unjust or unreasonable or which would lead to
strange, inconsistent results or otherw se introduce an
el ement of bewi | deri ng uncertainty and practica

i nconvenience in the working of the statute. For this
pur pose, where necessary, the Court may even depart from
the rule that plain words should be interpreted according
to their plain neaning. There need not be nmeek and nute
subm ssions to the plainness of the |anguage. To avoid
patent injustice, anonaly or absurdity, the Court would
well be justified in departing fromthe so-called golden
rule of construction so as to give effect to the object
and purpose of the enactment by suplenenting the witten
word if necessary. Though normally it is not permssible
to read words in a statute which are not there, but,

"where the alternative |lies between either supplying by
inmplication words which appear to have been accidently
omtted or adopting a construction which deprives certain
existing words of all nmeaning, it is permssible to
supply the words." Having regard to the context in which
a provision appears and the object of statute in which
the said provision is enacted, the Court shoul d construe
it in a harnonious way to nake it meaningful. An attenpt
must always be nade so as to reconcile the relevant
provisions as to advance the renedy intended by the
stat ute.

Having regard to the abovereferred to salutory

principles of interpretation of statutes,we wll now
proceed to ascertain intention of the Ilegislature in
enacting section 56(2) of the Act. Section 55 of the Act
defi nes t he executive functions of Sar panch or
Upa- sar panch. As per sub-section (1) of Section 55 of
the Act, the executive power, for the purpose of carrying
out the provisions of this Act and the resol utions passed
by a Village Panchayat vests in the Sarpanch. The
Sarpanch is directly responsible for the due fulfilment
of the duties inmposed upon the Panchayat by or under the

Act. In the absence of the Sarpanch, his powers and
duties have to be exercised and perforned by the
Upa- Sarpanch. It is an adnitted position that in the

case of Thaltej G am Panchayat, the Division Bench vide
order dated May 10, 1999 passed in Letters Patent Appea
No. 631 of 1999, has restrained the Sarpanch from
conducting the proceedings as Sarpanch and, therefore,



the present petitioner, who is Upa-Sarpanch has exercised
and performed, powers and duties of the Sarpanch
Sub-section (2) of Section 55, enunerates powers and
duties of bot hSar panch and Upa- sar panch, without
prej udi ce to t he generality of provi si ons of
sub-section(1l) of Section 55. A bare | ook at sub-section
(2) of Section 55 nakes it nanifest that the Sarpanch is
enpowered to operate on the fund of Panchayat and make
paynment, issue cheque etc. He is responsible for the
safe custody of the fund of the panchayat and has to
exerci se supervision and control over the acts done as
wel  as actions taken by all officers and servants of the

Panchayat . In the light of executive functions of
Sar panch and Upa- sarpanch as enunmerated in Section 55 of
the Act, Section 56 which deals wth notion of
no- confi dence agai nst the Sarpanch or Upa-sarpanch, has
to be viewed and interpreted. The nenbers of the
Panchayat are supposed to be vigilant and when any one of
them notices, financial irregularities or |apse in

di scharge of duties on the part of either Sarpanch or
Up- sarpanch, he is entitled to gi ve notice of
no- confidence to the Panchayat and if noticeis supported
by one half of the total nunber of nenbers of the
Panchayat, the motion has to be nmoved. Sub-section (2)
of section 56 provides that when the notion is carried by
a mpjority of not less than two-thirds of the tota
nunber of the nmenbers of the Panchayat, the Sarpanch
ceases to hold office. Thus, it beconmes evident that
t heobj ect and intent of section 56 is to enable
t henenbers of the Panchayat to bring no-confidence notion
agai nst Sar panch or Upa- Sarpanch and bring his termto an
end as such if he has been guilty of msconduct in the
di scharge of his duties or of any disgraceful conduct or
abuses his powers or nmakes persistent default in the
performance of his duties and functions under the Act or
has become incapable of performng his duties and
functions under the Act. Now the powers and functions of
President and Vide-President of Taluka Panchayats are
enunerated in section 69 where as those of President and
Vice-President of District Panchayats are enunmerated in
section 83 of the Act. In the case of President and
Vi ce- Presi dent of Tal uka Panchayat s and District
Panchayats al so, sinmilar enabling provisions have been
enacted by the legislature for nmotion of no-confidence
agai nst them by the nenbers of the Panchayat concerned.
Those provisions are to be found in sections 70 and 84 of
t he Act. The object underlying in enacting sections 56,
70 and 84 ofthe Act is one and the sane viz. to enable
the nmenbers of Panchayat concerned to renove errant and
erring Sar panch, Upa- sar panch, Pr esi dent or
Vi ce- Presi dent of the Panchayat concerned. Now when the



| egi sl ature has provided that notion of no-confidence can
be carried agai nst President or Vice-President of Tal uka
Panchayat s or District Panchayats by a mmjorityof
two-thirds of the total number of the then nmenbers of
Panchayat concerned, it would be unreasonable and unfair
to attribute a different intention to the |egislature by
holding that the legislature intended that in case of
Sar panch or Upa-sarpanch of a village panchayat, notion
of no-confidence should be carried by a najority of
two-thirds of the whole number of the nenbers of such
panchayat, nmore particularly when underlying object of
enacting the three sections is found to be one and the
sane. Such an interpretation would not only render
section 56 of the Act unworkable and cause practica
i nconveni ence, but would also give an upper hand and
undue advantage to Sarpanch or Upa-sarpanch of a village
panchayat in conparison to President or Vice-President of
Tal uka Panchayats and District Panchayats, which is not
i ntended at all.

The word ' Panchayat' is defined to nean a vill age

panchayat, taluka panchayat and district panchayat .
Section 96 of the Act deals with manner in which
guestions shoul d be deci ded by a panchayat at its mneeting
and provides that all questions before a neeting of the
panchayat should be decided by a majority of votes of the
nmenbers present. The only change node in case of notion
of no-confidence is that such notion should be carried by
majority of two-thirds of the nmenbers and not by sinple
majority. However, when concept of voting by those
nmenbers who are entitled to vote is introduced in
sections 70 and 84 of the Act, it would not be reasonable
to exclude applicability of the said concept to section
56 of the Act while interpreting it. It is significant
tonote that concept of the mpjority of two-thirds of the
whol e number of nenbers of Panchayat concerned is
i ntroduced by | egi sl ature only when question of
nodi fyi ng, amendi ng, varying or cancelling a resolution
passed earlier arises as is manifest fromthe provisions
of section 97 of the Act. It is not necessary at all to
read the words,"by a majority of not |ess than two-thirds
of thewhole nunber of nmenbers of the panchayat' as is
canvassed by the | earned Counsel for the petitioner while
interpreting section 56 of the Act. W notice that post
of a nenber of a panchayat nay becone vacant on his
resi gnation, death, incurring disqualification etc., but
during any vacancy in a panchayat, the continuing nenbers
have to act as if no vacancy had occurred as provided in
section 62(4) of the Act and, therefore, section 56 of
the Act cannot be interpreted to nmean that notion of
no- confi dence should be carried by a mgjority of not |ess



than two-thirds of the total nunber of the nmenbers
constituting the panchayat as is suggested by the |earned
Counsel for the petitioner. If the expression, "the
total number of nenbers of the panchayat"” appearing in
section 56(2) of the Act is interpreted to nmean whol e
nunber of nenmbers of the panchayat, it would anmount to
rewiting section 56(2) of the Act which is not
perm ssible to the Court.

10. It is true that in the case of Ranbhai Joitaram

Patel (supra), the learned Single Judge of this court has
taken the view that two-thirds of total number of the
nmenbers of the Panchayat nmeans two -thirds of tota
nunber of the menbers who constitute the Panchayat.
However we notice that while interpreting Sec.56(2) of
the Act, provisions of Secs. 96 and 97 of the Act were
not brought to the notice of the |earned Single Judge who
deci ded the said case, nor the earlier judgnent rendered
by another |earned Single Judge of this Court in case of
Copal das B. Rana (Supra). 1In our view, having regard to
the intention of the legislature as well as purpose and
object for which Section 56 is enacted, it is difficult
to agree with the subm ssion nade by the | earned counse
for the petitioner that the expression "total nunber of
menbers of the Panchayat " appearing in section 56(2) of
the Act, should be construed to nean " whol e nunber of
nmenbers of Panchayat. The learned Single Judge in the
case of Ranbhai Joitaram Patel (supra) has laid rmuch
enphasis on the fact that the legislature with a view to
give greater protection to a Sarpanch el ected by direct
el ection, has not used the words " the then " and has
only said " total nunmber of menbers of the Panchayat".
It is also held by the learned Single Judge that the use
of two different expressions at different places in the
sanme statute clearly indicates that they have different
connotations and it nust be presuned that the |egislation
has wused different expressions at different places with
different intentions. 1In our view, this prenmise is not
correct inasmuch as Section 56(2) of the Act not only
confers protection to Sarpanch but al so to t he
Upa- Sarpanch of the Panchayat who is el ected by nenbers
of the Panchayat. Every law is designed to further the
ends of justice, but not to frustrate on the nere
technicalities. Though the function of the courts is
only to expound the |Iaw and not to |egislate nonethel ess
the Il egislature, cannot be asked to sit to resolve the
difficulties in the inplenmentation of its intention and
the spirit of the law. In such circunstances, it is the
duty of the Court to nould or creatively interprete the
legislation by liberally interpreting the statute. True,
normally, courts should be slow to pronounce t he



legislature to have been mstaken in its constantly
mani f est ed opi nion upon a matter resting wholly wthin
its wll and take its plain ordinary granatical neaning
of the words of the enactrment as affording the best
guide, but to winch up the legislative intent, it is

perm ssible for the courts to take into account all the
ostensi ble purpose and object and the real |egislative
intent. Oherw se, a bare mechanical interpretation of
the words and application of the legislative intent
devoi d of concept of purpose and object will render the
| egi sl ature inane. In given circunstances, it 1is

perm ssible for the Court to have functional approach and
look into the legislative intent and sonetines it may be
even necessary to go behind the words and enactnent and
take other factors into consideration to give effect to
the legislative intention and to the purpose and spirit
of the enactnment so that no absurdity or practica
i nconveni ence may result and the |egislative exercise and
its scope and object nmay not becone futile. The
legislature often fails to keep pace wth the changing
needs and the values nor is it realistic to expect that
it will have provided for al | conti ngenci es and
eventualities. It is, therefore, not only necessary, but
obligatory on the courts to step in to fill the lacuna.
When courts peform this function, undoubtedly t hey
legislate judicially. But that is a kind of |egislation
which stands inplicitly delegated to themto further the
object of the legislation and to pronpote the goals of the
Soci ety. O to put it negatively to prevent the
frustration or the |legislation or perversion of the goals
and val ues of the society. Under the circunstances, much
wei ght to the presunption arising out of use of different
words in different parts of a statute cannot be given
when dealing with a statute, for instance, Qujarat
Panchayats Act, 1993 which is a consolidating Act
cont ai ni ng i ncongruous provisions |unped together. Even
otherwi se, the rule is subordinate to context as a |ess
careful draftman may use different words to convey the

same mneani ng. A construction deriving support from
different phraseology in different sections of statutes
may be negatived on consideration that it wll Jlead to

unreasonable or irrational results. Therefore, we find
it difficult to agree with the view expressed by the
| earned Single Judge in case of Ranbhai J. Pat el
(supra). The interpretation put by the Ilearned Single
Judge on Section 56(2) of the Act is nmore stringent than
the provision which is nmade in the Constitution for the
amendnment of the «constitution as is to be found in
Art.368 of the Constitution. It may be nmentioned that as
per provisions of Article 368 of the Constitution, an
amendnment of the Constitution can be made by introduction



of a Bill for the purpose in either House of Parlianent,
and when the Bill is passed in each House by a mgjority
of the total nenbership of that House and by a ngjority
of not less than two-thirds of the nenbers of that House
present and voting, the constitution stands anmended.
Havi ng regard to the provisions of Sec.56(2) of the Act,
we are of t he opi ni on t hat such a stringent
interpretation is not called for and we find it difficult
to agree with the view expressed by the Ilearned Single
Judge in the case of Ranbhai J. Patel (supra). W are
of the confirmed opinion that correct principle of lawis
not laid down in Ranbhai's case. In Shyamapada Ganguly
(supra), the learned Single Judge of Calcutta H gh Court

had occasion to interpret the phrase not less than
two-thirds of the whole nunber of the comm ssioners"
appearing in section 61(2) of the Bengal Minicipal Act,
1932. The facts of the case were that there were 17
el ected commi ssioners of Bally Minicipality. At a
special neeting convened upon requisition to consider a
resolution for renmoval of the petitioner fromthe office
of t he chai r man, 11 commissioners voted for the
resol ution, three voted against and two were absent. The
resol ution was chall enged before the High Court in a
petition filed under Article 226 of the Constitution. On
interpretation of expression "not |ess than two-thirds of
the whole nunber of commissioner” it was held that,
"whol e nunber” in section 61(2) means the total nunber of
el ected seats on the Miunicipality as fixed by the orders
of the Government. In our view, principle laid down in
this case is not applicable to the facts of the present
case as in this case, the Court is required to interpret
"not less than two-thirds of the total
nunber of the nenbers of the panchayat and not the phrase

t he expression

" not less than two-thirds of the whole nunber of
conmi ssi oners” which was enacted in section 61(2) of the
Bengal Municipal Act, 1932. Agai n, in Mangal a Prasad

Jai swal (supra) the adnitted facts were that the tota
nunber of nmenbers of the Town Area Committee of Col a
Bazar was ten. Five nenbers gave notice of their
intention to nove a notion of no-confidence agai nst the
chairman. All the five menbers voted in favour of the
said notion and the Presiding Oficer declared that the
noti on was passed. Section 87-A (12 of t he
U P.Municipalities Act provided that "the notion shall be
deenmed to have been carried only when it has been passed
by a majority of nore than half of the total nunber of
nmenbers of the Committee. Section 47-A of the Act which
was substituted for section 47-A of Act Il of 1916 was as
under : -

"If a board has adopted, by a nmajority consisting



of nore than one half of the menbers of the board
for the time being, a resolution expressing
no-confidence in its chairnman (not being an
ex-officio chairman) and a subsequent neeting
has, by a najority consisting aforesaid, adopted
a resolution calling upon himto resign, such
chairman shall, within three days of receipt of
notice that the resolution has been adopted,
submt his resignation in the manner prescribed
by section 47".

The Full Bench of Allahabad Hi gh Court was of the

opi nion that the Legislature was aware of inplications of
the words, "the total number of menbers of the board for
the tine being" and held that the words "total nunber of
menbers of the Conmittee in section 87-A nmeant the total
nunber of nenbers initially constituting the conmmittee
and not the nenbers for the tine being. 1In our view, the
words "for the time being" have not been enpl oyed by
Legi sl ature while enacting sections 56(2), 70 and 84 of
the present Act and, therefore, this decision does not
help the petitioner. Even otherwi se, the judgnent of

Full Bench of Allahabad H gh Court has nere persuasive
value and not binding on this court as a binding
pr ecedent . Wth great respect we are unable to agree

with the view expressed in Mngala Prasad as we are
fortified in our view by another decision of this Court
i n Gopal das B. Rana (supra).

11. At this stage, it would be instructive to refer

to anot her judgnment of the |earned Single Judge of this
Court rendered in the case of Copaldas B. Rana (supra).
In the said case, petition under Art.226 of t he
Constutition was filed by the petitioner who was one of
the nmenbers of Lunavada Nagar Panchayat challenging a
resol ution passed by the Panchayat by which a notion of
no confidence was passed against the Chai r man of
Panchayat . One of the contentions which was urged in
support of the petition was that notice of no confidence
nmotion was not noved against the Chairman by two -third
of total nunber of nenbers of t he Panchayat as
contenmpl ated by Sec.48(1) of the Gujarat Panchayats Act,
1961. The said contention was negatived by the |[earned
Single Judge in the follow ng terns:

" That | eaves out consideration of the |ast
contention canvassed by M. A H Mehta in support
of the petition. Place reliance of sec.48(1),
M. Mehta contended that if notice of notion of
no confidence is to be noved by any nmenber



agai nst Sarpanch or the Chairman, as the case nay
be, it has to be supported by 1/2 of the menbers
of the concerned panchayat and it is such a
notice which can be legally given. In the
present case, at the relevant tinme, when the
notice was served on the panchayat on 27-12-82,
there were only 18 nenbers in the said panchayat,
19t h nenber viz. Snt . Jyot snaben Doshi had
t ender ed her resi gnation addressed to the
Chai rman of the panchayat viz, petitioner no.2 on
26-11-1982 and it was received by the petitioner
at 2-15 p.m The said fact is clearly borne out
fromthe affidavit-in-reply filed by petitioner
no.1l in this petition. It is, therefore, obvious
that on the day on which the notice for notion of
no confidence was noved there were only 18
nmenbers. The covering letter of the notice in
form'A" itself is signed by 11 nenbers. Thus,
the said notice duly conplies with the statutory
requi renent of sec.48(1l) as one-half of total
nmenbers of the panchayat would be 9; while the
notice is signed by nore than 9 nmenbers in any
case. Thus, the | ast contention of M.
A.H Mehta is al so devoid of any substance and has
to be repelled."

12. Section 48(1) of the Repeal ed Act provided that

any nenmber who intended to nmove a notion of no confidence
agai nst Sar panch or Upa- Sarpanch or as the case nmay be,
Chairman or Vice Chairman should give notice thereof in
the prescribed form to the Panchayat concerned. It
further provided that if the notice was supported by one
half of total nunber of nenbers of the Panchayat
concerned, the notion should be noved. W may state that
the phraseology used in old section 48(1) and section
56(2) of the present Act is the same, nanmely, total nunber
of menbers of the panchayat. In the above referred to
reported decision, it was noticed that though total
nunber of nenbers of the Panchayat was 19, when the
noti ce was served on the Panchayat, there were 18 menbers
in the said Panchayat, as 19th nenber had tendered
resignation. The |earned Single Judge, on interpretation
of Sec.48(1) of the Gujarat Panchayats Act 1961, held
that on the date on which the notice for notion of no
confidence was noved, there were only 18 nenbers and as
the covering letter of the notice was signed by 11
nmenbers, the notice duly conplied with statutory
requi renent of Sec.48(1) as one half of the total menbers
of the Panchayat were 9, whereas the notice was signhed by
nore than 9 nmenbers of the Panchayat. W are in
respectful agreement wth the view expressed and



principles laid down by the |earned Single Judge in the
case of Copaldas B. Rana and applying said principle to
the case on hand, we hold that the expression "tota

nunber of nenmbers of the Panchayat " appearing in Section
56(2) of the Act, cannot be construed to nean whole of
menbers of the Panchayat. The nunber of vacanci es of
nmenbers of the Panchayat which are not filled up, cannot
be taken into consideration while interpreting the
expression "total nunber of nenbers of the Panchayat"
occurring in Sec.56(2) of the Act. In view of our these
concl usi ons, Sec.56(2) of the Act cannot be interpreted
to nean two-thirds of the whole nunber of the nmenbers of
t he Panchayat and the resol ution which is inpugned in the
petition cannot be said to be illegal at all. It is an
admtted position that 24 nenbers of the Panchayat
i ncluding Sarpanch were entitled to vot e at t he
no-confidence notion which was placed in the neeting of
t he menbers of the panchayat held on October 27, 1999,
and notion was carried by 16 nenbers who had voted in
favour of said notion. Thus, it becomes clear that
noti on which was noved agai nst the petitioner was carried
by majority of not Iess than two-thirds of total numnber
of nenmbers of the Panchayat wthin the neaning of
Sec.56(2) of the Act. Under the circunstances, we are of
the opinion that the petitioner is not entitled to relief
clained in the petition and the petition is liable to be
di sni ssed

13. W& nay nention that though several grounds have
been wurged in support of the petition, this was the only
ground whi ch was canvassed by the | earned counsel for the
petitioner and no other point was urged at all.
Therefore, we do not express any opinion on other points
which are raised in the petition

For the foregoing reasons, the petition fails and
is dismissed. Rule is discharged, with no order as to
costs.
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