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ORAL JUDGEMENT

#. The petitioner Gujarat Narnada Valley Fertilizers
Conpany Limted (GNFC, for short) chal | enges t he
Notification dated 29.8.98 published in the Government
Gazette of the State on 29.8.98 issued under Section 10
of the Contract Labour (Regulation and Abolition) Act,



1970 (hereinafter called the Act) prohibiting engagenent
of security personnel through contractor

#. The respondent No.2, the Union of worknen has been
espousi ng since long the cause of worknen for abolishing
t he contract labour in various processes/operations
carried on by t he petitioner conpany at its
est abl i shnent s. In the first instance, the Union filed
Special Cvil Application No. 5478 of 1989 inter alia
asking for abolition of contract |abour system preval ent
at the conpany and also for direction that the worknen
concerned be treated as the workmen of the company
directly. The said petition came to be wthdrawn on
August 27, 1991 for enabling the petitioner (Union) to
pursue alternative renedy for raising industrial dispute
for the purpose of treating the contract |abour enpl oyees
as directly enployed under the conpany on the ground that
the contract |abour agreements were sham and not real

and with liberty to file fresh petition for the grievance
about abolition of contract |abour in operations in which
the sane has not been abolished. The ad interim relief
protecting the services of the workmen under the enpl oyer
by contract | abour which was granted during the pendency
of the petition was continued for two weeks. Duri ng
pendency of the said petition by notification dated
28.9.90, issued under Section 10 of the Act, prohibiting
engagenment of contract |abour in five systemout of many
process in respect of which such prohi bition was
demanded, was i ssued. The operations in which contract
| abour system were abolished were (1) sweeping and
cl eani ng renoval of refuse and garbage in factory
prem ses; (2) rempval and disposal of garbage, smal

scrap, cut grass, debris, rocks etc. (3) canteen

t hrough cooperative society may be explored; (4) cleaning
of ammnia and wurea plants; and (5) cleaning and

m scel l aneous job in urea plant. However, contract
| abour systemin watch and ward, with which the present
petition relates was not abolished. Appl i cation No.

6265 of 1991 was filed by the wunion, <challenging the
decision of the Governnent of GQujarat not to abolish
contract |abour systemin respect of security staff of
GN\FC. In reply thereto the State Governnent stated the
foll owi ng reasons for not abolishing the contract system
into the sphere of security:

"7.1t is pertinent to note that respondent
No.2 is a public limted conpany and respondent
government is holding only 26% of the equity and
this conpany is concerned wth nmanufacturing
fertilizer, which are of vital inmportance to the
econony of the nation. The respondent government



has decided in policy that security of all joint
sector conpanies, governnment conpanies and units
controlled by the Governnents of where t he
CGovernment is interested as share hol ders shoul d
be entrusted to a security force like Central
I ndustrial Security force, which would be manned
by thoroughly trai ned professional whose function
woul d be to pr ot ect properties of such
manuf acturing units.

8.1t is subnitted that needful is being

done for the formation of such a force by the
respondent Government such a body force is likely
to be fornmed in near future. It has been felt by
the respondent governnment that such a force
shoul d be quite independent fromthe staff of the
unit conpany, whose properties are to be
pr ot ect ed.

9.1t is further submitted that in the event

of I abour unrest nmenbers of such a force would be
nore effective and reliable rather than a person
who is a nenber of |ocal |abour union, who m ght
be swayed with his feelings for his brother
wor kers, and while doing so, mght pernit danage
or loss to such units and therefore the enpl oyees
of such wunits are not to be entrusted with the
wor k of security.

#. The Division Bench which heard the petition was of
t he view that there was no full and neaningful
consultation with the advi sory boar d bef ore t he
Governnent took the decision not to abolish contract
| abour in the security operations, inter alia on the
ground that the Government has taken into consideration
other material over and above the report of the Advisory
Board, then in existence, and the naterial which has gone
into taking policy decision in not abolishing the
contract labour in the conpanies belonging to public
sector or joint sector was not placed before the advisory
board and there was no dial ogue with the advisory board
on the basis of that material. Thus, finding |ack of
requisite consultation with the State Advisory Board
which was considered to be a prerequisite before a
decision wunder Section 10 could be taken, the petition
was al |l owed and the CGovernnent was directed to re-exam ne
and reconsider its decision not to abolish contract
| abour for the security operations in accordance wth
law. By disposing of the said petition, on 13/15.4.94,
the court issued certain directions for the purpose of
protecting the services of the watch and ward staff



engaged with the GNFC on contract basis. |In naking the
aforesaid direction, the Court has referred to the
existing report of the advisory board dated 24.2.1986
which by majority had recomrended abolition of contract
| abour in security operations as well.

#. On 16. 1. 1996, t he Governnent issued another
Notification prohibiting enploynent of contract |abour in
security operations of the conpany. Conpany chal | enged

the notification by filing Special Civil Application No.
1388 of 1996. The said petition cane to be allowed by
this Court on 1.8.1997. The court was of the opinion
that reversal of earlier decision not to abolish contract
| abour for security operations has been taken w thout
application of nmnd by assum ng that all owance of Speci al

Cvil Application NO 6265 of 1991 was to accept the
recomendati on of the advisory board w thout any further
application of mnd. The notification had been issued

wi t hout naking any further consultation with the advisory
board after the decision of the court in Special GCvil
Application No. 6295 of 1991. The Court was further of
the view that the report of the advisory board which was
submtted in 1986 has becone sufficiently old and the
advi sory board should have been consulted afresh and
either of the parties could have supplenented their
grounds before advisory board had the Government sent the
matter for consultation de-novo and sought fresh report
fromthe advisory board. Thus for the very sane reason
for which Special Cvil Application NO 6395 of 1991 had
been all owed, the Special Civil Application No. 1388 of
1996 was also allowed for want of active application of
m nd afresh for taking diagonally opposite decision and
no reason or justification was shown by the respondents
in support of the inmpugned notification either oral or in

witing before the Court. The Court directed t he
CGovernment to take decision afresh after due consultation
with the advisory board. It was further directed that

t he advi sory board nay consider the entire material after
hearing all the sides. The parties nmay supplenment their
grounds and may place any material before the advisory
board which they think proper and thereafter on a fresh
report by the advisory board the Government may take a
deci sion afresh in accordance with | aw.

#. Pursuant to this, the conpany as well as union
present ed t hensel ves bef ore the newy constituted
advi sory board and participated in the proceedi ngs before
t he advi sory board. On 24.8.98 the conpany denanded a
copy of the report submitted by it to the Government
whi ch was decl i ned. As a result the company filed
Special Cvil Application No. 6914 of 1998 seeking



mandanus to secure the report submitted by the advisory
board, in or der to enabl e it to make proper
representati on before the Governnment before it could take
decision. On 29.8.98, in the said wit petition, the
State Governnment produced a copy of the Notification of
even date prohibiting enploynent of contract |abour in

wat ch and war d operations by the conpany. Thus
Notification having been issued, the Special Civil
Application No. 6914 of 1998 was dism ssed as havi ng

become i nfructuous, and the present petition was filed on
10.11.98 challenging the Notification dated 29. 8. 98.

#. On behalf of the petitioners t hree princi pa
contentions have been raised. Firstly, there has been no
ef fective and proper consultation with the State advisory
Board inasmuch as the purported report submtted by the
Board is not a report of the Board but is a report
submtted by only a conmttee constituted by the Board,
therefore, on such report only a decision taken by the
Covernment can at best be in consultation with commttee
but cannot be <considered to be a decision taken in
consultation with t he advi sory board. The second
contention raised on behalf of the petitioners is that
the petitioners have not been given effective hearing.
The decision to abolish or not to abolish engagenent of
contract labour in any process of operation of the
conpany is to be taken by the appropriate Government. As
the decision is taken only in respect of one conmpany
whet her t he deci si on is to be consi dered as
qguasi -l egi sl ati on, subor di nat e | egi sl ation or an
adm nistrative action, a hearing ought to have been
afforded to the petitioner by the authority taking a

deci si on, the hearing and participation before the
advi sory board does not fulfil the requirement of natura
justice or of a fair procedure. Lastly, it has been

urged that the decision to abolish engagenent of contract
labour in security departnent only in respect of the
petitioners conpany, while in nost of other conpanies of
t he like nat ur e, engagi ng security staff through
contractor in the sane area, which was pointed before the
advi sory board has not been affected, has resulted in
violation of petitioners fundanmental rights under Article
14. They being discrimnated w thout any reasonable
ground, in the matter of issuing notification under
Section 10, affecting their freedom to nmanage their
affairs adversely. At any rate, even if the action be
not treated as violative of Article 14, it suffers from
non consi deration of relevant factors which are required
by the statute to be taken into consideration before
i ssuing Notification under Section 10 prohibiting the
engagenent of contract |abour in any process or operation



of any establishnment, wth particular enphasis to the
fact that clause (c) of subsection (2) of Section 10
specifically requires to take into consideration the
practice prevalent in same or simlar establishnent in
t hat connecti on. Neither the advisory board nor the
State CGovernnent before issuing notification has taken
into consideration these factors.

#. .1t is the requirenent of statute that under
Section 10 an appropriate Government acts only after
consultation with the Advisory Board. It is a condition
precedent. The consultation with the Board is a pre
condition for prohibiting enploynent of contract |abour
in any process, operation or other wor k in any
est abl i shrment . It can also be not doubted that essence
of consultation is comunication of a genuine invitation
to give advice and a genui ne consideration of that advice
which in turn depends on sufficient information and tine
being given to the party concerned to enable it to tender
useful advice.

#. An order required to be nade after consultation

is open to attack on two grounds. Firstly, it can be
chal | enged on the ground that in fact there has been no
consul tation. Secondl vy, it can be shown by the
chall enger that the consultation effected |acks the
characteristics of an effective genuine consultation

The requirenment of consultation is not an enpty
formality. | need not elaborate on this inasmuch in the
checkered history of their case itself twice over the
court has pronounced upon the necessity of effective and
nmeani ngf ul consultation and finding it to be wanting has
asked the State Government, the appropriate Governnent,
in the present case, to reconsider the whole issue in
consonance with that requirenent. 1In the first instance
whi | e considering the Special Civil Application No. 424
of 1984, which was decided on 4.5.94, the court found
that the appropriate Governnent has not shared the
information and material, that it had with it and on
which ultimte deci sion depended. This lack of sharing
relevant information with the Advisory Board whi ch could
have vital effect on genuine consultation, was held to
vitiate the final decision of the appropriate Governnent.
Once again the court while deciding Special Givil
Application No. 1388 of 1996 on 1.8.97, held the
direction issued vide Notification dated 16.1.1996 under
Section 10 prohibiting enpl oynent of contract |abour by
the petitioner in security departnent vitiated, because
it was founded on stale material, the i nformation
gathered by Advisory Board sone ten years before and
wi t hout involving the concerned parties in the process of



consultation. For that purpose directions were also
i ssued.

#. The first linmb of the contention is to existence

of pre condition necessary for exercising authority under
Section 10. There is no dispute, nor there can be that
where a condition precedent is laid down for a statutory
power being exercised by a subordinate authority, it rmnust
be fulfilled before such subordinate authority can
exerci se such del egated power. \Where there is recital of
fulfillment of such condition precedent the presunption
about the regularity of the or der i ncl udi ng t he
fulfillment of condition-precedent exist in its favour
The burden in such case lie on the person, who chal |l enges
the order, to show that the recital was not correct and
that the <conditions precedent were not in fact conplied
with by the authority. 1In the absence of such recital as
to fulfillment of condition precedent in the order, on
its legality being challenged, the burden is on the
authority to show that such conditions have been

fulfilled. That can be shown by furnishing affidavit of
person exactly the authority. See. Swadeshi  Cotton
MIlls v. S.I. Tribunal AIR 1961 SC 1881

##.1n this connection as noticed above the first

linb of petitioner's contention is that there has been no
consultation with the State Advisory Board, by the
appropriate GCovernment, but only a comittee of the
Advi sory Board has been consulted. The relevant part of
the Notification reads :

" And VWereas the Government of Cujarat has
consulted State Advisory Contract Labour Board
after receiving the order of Hon' ble CGujarat High
Court. The State Advisory Contract Labour Board
have provided adequate opportunities to t he
parties concerned to file their representatives
inthe mtter of contract |abour system preval ent
in the Security Departnment of the GNF.C
Bhar uch. "

##. The Notification in no unm stakable ternms state

that the Governnent of Gujarat has consulted State
Advi sory Contract Labour Board. The presunption stand in
favour of such consul tation by the appropriate
CGovernment. The petitioner has sought to dislodge this
presunption by pointing out that the report purporting to
be of Board bears signatures of only three persons viz.
the Chairman, the Enployer's Representative and the
Worker's Representative but not all the menmbers of the
Board, which cannot be less than eleven including the



Chairman and Labour Commissioner. |t was also urged in
this connection that the Board in exercise of its power
under Section 5 of the Act of 1970 has constituted a
conmittee and only that committee has made the report,
under the signatures of the nenbers of such commttee.
Hence the report on the basis of which the Governnent of
Gujarat has acted cannot be said to be report of entire
Boar d.

##. Having bestowed ny anxious consideration and
perused the report, which was produced before the court
during the course of hearing and copy of which was also
nmade available to |earned counsel for the petitioner as
well as to | earned counsel representing the workmen, | am
unable to accept it. Firstly, it is not the requirenent
of law that the report of Board be signed by all the
nmenbers of the Board, before it can be considered as the
recommendati on of the Board. There is no reason that a
report which is signed by the Chairman above with or
wi t hout signatures of other menbers who participated in
t he deli beration be not considered report of the Board.
One has to nake a distinction between m nutes of neeting
and its ratification by nmenbers and the decision that is
formul at ed and conmuni cated on the basis of such
deliberation. Wiile mnutes of a neeting may require to
be signed by all the participants in the m nute book
The docunent that ultinately conveys the decisions taken
by the nmenbers present and participating, usually only
bears the signature of Chairman or the Secretary.
Therefore, no inference can be drawn, as suggested by
| earned counsel for the petitioner that report nmade by
the Board under the signature of its Chairman and two of
its menbers is not the report of the Board but of a sub
conmittee only and on that basis to further hold that the
Board was not consulted by the Governnent.

##. A perusal of the report of the Board dated 14.7.1998
reveal that in its nmeeting dated 9.3.98 it has consulted
a conmttee for collecting the data and infornmation and
facts. The report refers to argunment advanced by the
conpany as well as the Union before referring to
conmttee report, and considered the argunments of both
the representatives in the Ilight of finding by the
conmittee. It is not the case of the petitioner that
hearing was not afforded to them by the Board but only by
the Conmittee. The factum of hearing by the Board
negatives the contention that final report is not by the
Board but by a sub committee only.

##. It is worthy to notice from the report follow ng
excerpts:



"W would like to draw attention towards the

i mportant decision with regards expression of the
opi nion of the nenbers to the recomendations.
It was wunaninously decided in the neeting of
02/07/1998 that the practice of filling up of
proforma nay be discontinued and now i nstead of
that the nenbers of the Board as a whol e woul d be
agreed to the decision and reconmendati ons given
by the Cormittee and a consent to that regard may
be also obtained from the nenbers. So the
conmittee nmenber's opinion will be the opinion
for the whole of the Board in connection with the
recomendat i ons”

"The nmenbers are wunaninously agreed and nenber
Shri Ar unbhai Jariwal a (representing t he
enpl oyers') is also agreed so M. Meghjibha
Maheshwari (representing the workers') agreed to
this recommendation and so we would like to
reconmend as foll ows"

##. passage fromthe report The above <clearly shows

that earlier practice of merely obtaining a “yes' or "no
from nenbers of Board as answer to a proforma question
the conmittee finding has been abandoned and the report
was nmade subject matter of hearing and consideration by
t he Board. The wultimate report submitted to t he
Government of Qujarat was the unani nbus opinion of the
menbers of the Board to which the nenbers representing

interest of enployer and workers also agreed to. It is
in consideration of this the report contains three
si ghat ur es. I have no hesitation in concluding that the

petitioner has failed to discharge his burden that the
report submitted to State CGovernment was not that of the
Board but of the Conmittee only and that as a pre
condition the State CGovernment has not consulted with the
Boar d. The presunption arising fromsuch recital in the
notification as to factumof consultation with the Board
is not rebutted in the present case.

##. The second linb of the contention is that the

appropriate Governnment has not taken into account while
issuing the notification under Section 10 which it was
required to take under the statute nmore particularly it
has failed to consider, in spite of specifically being
poi nted out by the petitioner before the Board, that the
security work is ordinarily done through contract |abour
in sinmlar establishnents, inthe region and that for
long the petitioner 1is engaging security staff through
the security agencies for the better services of the



security personnel from the other workmen. In its
statenments it pointed out in detail the need for
engagenment of security staff through the outside agencies
whi ch was practically on the Iines which weighed with the
State Governnment while issuing first notification not to
i nclude security departnent in notification under under
Section 10 of the Act.

##. 1t was wurged that notwithstanding raising this
guestion before the Advisory Board neither the comittee
constituted by the Board nor the the ultinate report
alludes to this aspect of the matter which is a
prerequisite of consideration before notification as per
cl ause (c) of subsection (2) of Section 10. Even the
notification which states about consideration of other
rel evant aspects required to be consi der ed bef ore
i ssuance of notification does not nake reference to this
aspect of the matter. The contention has two points to
make. Firstly, that the authority entrusted to di scharge
a function wunder the statute has acted without taking
into consideration relevant factors which it was required
to take into consideration before exercise of its
authority and therefore the action would be ultravires
the provisions of the Act, and secondly it has the
di mrension of challenging the action being discrininatory
in choosing the petitioner to be br ought under
prohibitive notification under Section 10 while other
simlarly situated units have not been subjected to the
same rigor, which has resulted in hostile discrimination
violating Article 14 of the Constitution of India. For
the present, the first aspect need be considered first.

##. For the purpose of exam nation of this issue it

has been assuned that notification is a piece of
subordi nate | egi sl ation. The principle is well settled
that a subordinate | egislation or delegate entrusting to
exerci se aut hority under the statue is wunder an
obligation to act on relevant consideration |eaving out
ext raneous consideration, before exercise of power. It
is well known prem se on the basis of which a subordinate
| egi slation can be challenged if it has failed to take
into account vital facts either expressly required to be
taken into account under the statute under which it acts
or so required by necessary inplication

##. In Indian Express Newspapers (Bonbay) Private
Limted and others v. Union of India (1985 1 SCC 641
the Court explained the principles on the grounds on
whi ch the subordinate legislation can be subjected to
chal | enge. The Court said:



"A piece of subordinate |I|egislation does not
carry the same degree of immunity which is
enjoyed by a statute passed by a conpetent

Legi sl ature. Surbordinate legislation my be
guesti oned on any of the grounds on which plenary
| egislation is questioned. In addition it may

al so be questioned on the ground that it does not
conformto the statute under which it is nade."

##. The Court further said:

"On the facts and circunstances of a case, a
subordinate legislation my be struck down as
arbitrary or contrary to statute if it fails to
take into account very vital facts which either
expressly or by necessary i mplication are
required to be taken into consideration by the
statute or, say, the Constitution."

##. In Union of India and another v. Cynamide India

Lt d. and another etc., AIR 1987 SC 1802 the court was
considering the validity of price fixation under the
Essential Comodities Act. The act of price fixation was
considered to be an act of subordinate |egislation. The
court observed:

"Price fixation is neither the function nor the

forte of the Court. The Court is concerned
neither with the policy nor with the rates. But
the Court has jurisdiction to enquire into the
guestion, in appropriate proceedings, whether
rel evant consi derati ons have gone in and
irrelevant considerations kept out of t he
determ nati on of the price.”

##. The principle was enphasised in State of Uttar
Pradesh and others v. Renusagar Power Co. and others
Al R 1988 SC 1737 when the court said:

"If the exercise of power is in the nature of
subordinate | egislation the exercise nust conform
to the provisions of the statute. Al  the
conditions of the statute nmust be fulfilled."

##. Wth the aforesaid premses, let us take a | ook

as to the requirenent of statute under which notification
is issued. Section 10 of the Contract Labour (Regul ation
and Abolition) Act 1970 reads as under

10. Prohi bition of enpl oyment of contract
| abour. (1) Notwithstandi ng anything contained in



this Act, the appropriate Governnent nay, after
consultation with the Central Board or, as the
case my be, a State Boar d prohi bit, by
notification in the Oficial CGazette, enploynent
of contract |abour in any process, operation or
other work in any establishment.

(2)Before i ssui ng any notification under
sub-section(l) in relation to an establishment,
th appropriate Governnment shall have regard to
the conditions of work and benefits provided for
the contract |abour in that establishment and
other relevant factors, such as -

(a) whether the process, operation or other

work is incidental to, or necessary for
t he i ndustry, trade, busi ness,
manuf acture or occupation that is carried
on the in the establishnent,

(b) whether it is of perennial nature, that

is tosay, it is of sufficient duration
having regard to the nature of industry,
trade, busi ness, manuf act ure or
occupati on carried on in t hat
est abl i shrment .
(c) whether it is done, ordinarily through

regular worknen in that establishment or
an establishnent simlar thereto;

(d) whether it is sufficient to enpl oy

consi der abl e nunber of whol e time
wor ken.

Expl anation. - If a question arises whether any
process or operation or other work is of
perenni al nature, the decision of the appropriate
Government thereon shall be final."

##. A perusal of the aforesaid provision reveals

firstly that the appropriate government is required to
have a consultation wth the concerned Board before
i ssui ng notification under Section 10 prohibiting
enpl oyment under contract system under the statute, that
is, the nmatter of procedure, by which in the form of
constitution of the Board requiring representation of
different interests to be part of the constitution of the
Boar d. The Act ensured a fair procedure of taking into
consideration all the affected interests through an
effective consultation with the Board constituting of
various interest in the natter. Subsection (2) provides
rel evant consideration which nust go in decision making
process. The relevant factors required to be taken into
account detailed in the statute are not exhaustive in the
sense that the appropriate governnent is not precluded



fromtaking into consideration other factors which nmay
have rel evant bearing on the question of decidi ng whether
the enploynent of contract |abour is to be abolished or
continued to be regulated in a particular field of
activity of any industry or in any industry but does |ay
down that the considerations enunerated under clause (a)
to (d) are the m ni num whi ch nust be accounted for in the
decision making process of the appropriate Government
before the notification is issued. In this connection
reference to a few cases may be usefully made, which
arose under the Act of 1970.

##. In Vegoils Private Limted v. The Wrknen AIR 1972
SC 1942 the court was considering the question in an
appeal that has arisen against the award nade by the
Industrial Tribunal Maharashtra in which the demand No. 1
was abolition of contract system The prinary issue the
Court considered was whether the Industrial Tribunal has
jurisdiction to enquire into and direct abolition of
contract system in the wake of Act of 1970. Rel evant
for the present enquiry, the court nmde fol | owi ng
observations on reading of Section 10:

"The follow ng points emerge from Section 10(1).

The appropriate Governnent has power to prohibit
t he enpl oynent of contract |abour in any process,
operation or other work in any establishment; (2)
Bef ore i ssui ng a notification prohi biting
contract |abour, the appropriate Government has
to consult the Central or State Board, as the
case may be, which we have already pointed out,
conprises of the representatives of the worknen
contractor and the industry; (3) Before issuing
any notification under subsecti on (1),
prohi biting the enmpl oyment of contract | abour
the appropriate GCovernnent is bound to have
regard not only to the conditions of work and
benefits provided for the contract |abour in a
particul ar establishnment, but also other rel evant
factors enunerated in cls. (a) to (d) of
subsection (2); and (4) wunder the Explanation
which really relates to . (b), the decision of
the appropriate Governnent on t he guesti on
whet her any process, operation or other work is
of perennial nature, shall be final"

##. The Court in latter part of the order further
reiterated :

"Subsection (2) lays down the various matters
whi ch are considered to be relevant factors to be



taken into account by the appropriate Governnent
bef ore a notification prohi biting contract
| abourers issued:"

##. In this connection in the light of the specific
contention rai sed by the petitioner the follow ng
observation of the court are poignant:

"The appropriate Governnment when taking action

under Section 10 wll have an overall picture
ofthe industries carrying on simlar activities
and decide whether contract Ilabour is to be
abol i shed in respect of any of the activities of
that industry. Therefore it is reasonable to
conclude that the jurisdiction to decide about
the abolition of contract [Iabour or to put it
differently to prohibit t he enpl oyment of
contract |abour is nowto be done in accordance
with Section 10."

##. The Constitution Bench in Ms. Gamon India Ltd.

etc. etc. v. Union of India and others AIR 1974 SC 960
was considering the validity of various provisions of the
Act of 1970 and the rules franmed thereunder. VWi | e
taking into account that the underlying policy of the Act
is to abolish the contract |abour whereever possible and
practical and when it cannot be abolished altogether, the
policy of the Act is that the working conditions of the
contract |abour should be so regulated as to ensure
paynment of wages and provision of essential anenities.
Alluding to the provisions of Section 10, the Court
obser ved:

"The Act in Section 10 empowers the Governnment to
prohi bit enploynent of contract [|abour in any
establ i shnent. The Government under that section
has to apply its nmind to various factors before
t he Governnment prohibits by notification in the
official gazette, enploynent of contract |abour
in any process, operation or other work in any

est abl i shnent . The words "other work in any
establishnment” in Section 10 of the Act are
i mportant. The work in the establishnment will be

appar ent from Section 10(2) of the Act as
i ncidental or necessary to the industry, trade,
busi ness, manuf acture or occupation that 1is
carried on in the establishment. The Government
before notifying prohibition of contract |abour
for work which is carried on in the establishnent
wi Il consider whether the work is of a perennia
nature in that establishment or work is done



ordinarily through regular worknen in t hat
establishnment."”

##. Thus the court reiterated that taking into
consi deration the factors which have been enunerated in
subsection (2) of Section 10, is a necessary prerequisite
before issuing Notification under Section 10.

##. Again in B.HE L  Wrkers' Association, Hardwar
and others v. Union of India and others AIR 1985 SC 409
the court enphasi sed:

"It is clear that Parlianment has not abolished
contract |abour as such but has provided for its
abolition by t he Central CGover nirent in
appropriate cases under Section 10 of t he
Contract Labour (Regulation and Abolition) Act,
1970. It is not for the court to enquire into
the question and to deci de whet her the enpl oynent
of contract |abour in any process, operation or
other work in any establishment shoul d be
abol i shed or not. This is a mtter for the
deci sion of the Governnent after considering the
matters required to be considered under Section
10 of the Act."

##. In Catering Ceaners of Southern Railway v. Uni on
of India and another AIR 1987 SC 777, the enquiry into
t he question whether work is done ordinarily through
regul ar worknmen in that establishnent or an establishment
simlar thereto or through contract Iabour is an
essential ingredient of an enquiry. That nust precede
the notification. It was a case where the petitioners
catering cleaners of Southern Railway had demanded
abolition of enploynent through contract |abour was
considered to be in the establishnent of Southern Railway
whi ch has been denied to them Wiile adhering to the
principle enunciated earlier by the Court, that it is not
for the court to decide on abolition of contract |abour
and it is for the appropriate Governnent to take decision
had observed as to the relevancy and inportance of
enquiry into the question of discharging the work of
simlar nature in other simlar establishnents or of the
same establishnents of the enployer. The court said
al | udi ng to t he st and t aken by t he rail way
adm ni stration:

"W notice that the Railway Adm nistration has
not chosen to support its statenents by any facts
and figures but has contended itself by naking
vague and general statenents. No attenpt has



been nade to explain why what has been done in
nost of the other railways cannot be and shoul d
not be done in the Southern Railway too."

##. The court examined the case of the petitioners
with reference to the requirenent of phenonena referred
toin Section 10(2) in order to examne whether the
demand for contract |abour abolition was justified. The
Court thus exam ned the case before it:

"On the facts presented to us and on the report

of the Parlianentary Committee of petitions it
appears to be clear that the work of cleaning
catering est abl i shnents and pantry cars is
necessary and incidental to the industry or
busi ness of t he Sourthern Railway and so
requirenent (a0 of S. 10(2) is satisfied, that
it is of a perennial nature and so requirenent
(b) is satisfied, that the work is done through
regular worknmen in npst Railways in the country
and so requirenent (c) is satisfied and that the
work requires the enpl oynent of sufficient nunber
of whole tinme worknen and so requirenent (d) is
al so satisfied"

##. This case enphasise the rel evance of consideration
about the existence of practice about enploynent of
wor kmen - on regular enploynent wunder it or through
contract labour - in other sinmilar establishnent under
cl ause (c) of Section 10(2).

##. The aforesaid cases clearly indicate that apart
from the fact that appropriate Governnment nust act in
consultation wth Advisory Board constituted by the
Governnent nust al so act on rel evant considerations which
has been expressly spelt out in Section 10(2) of the Act,
and failure to account for any of the considerations
woul d | eave this provision vulnerable to attack on the
ground that it has failed to take into account vita
facts expressly required to be taken into account by the
statute wunder which the delegate resorts to subordinate
| egi sl ati on.

##. In this connection it will be apposite to refer

to the statenent appearing in the notification as to
factors that have been taken into consideration by the
appropriate CGovernment:

"Ther ef or e, | ooki ng to the facts that the
contract |abour systemin security departnent in
GNFC, Bharuch is going on since |last twenty years



and having regard to the conditions of work and
benefits provided to the contract [abour in the
est abl i shnent . The work is of perennial in
nature and it can be done ordinarily through
regular worknen and is sufficient to enployee
consi der abl e nunber of whole tinme worknen in that
est abl i shnent . In exercise of t he power s
conferred by subsection (1) and (2) of Section 10
of Contract Labour (Regulation and Abolition)
Act, 1970 and after making closed scrutiny of the
records, Proceedings and report of State Contract
Labour Advisory Board, the CGovernment of Qujarat
hereby prohibits enploynment of contract |abour
system prevailing in the security Departnent
(i.e. watch and ward departnment) of QGujarat
Narmada Valley Fertilizers Conmpany Limted,
Bharuch with effect on and from the date of
publication of this notification in the Qujarat
Governnment Gazetted."

##. From the perusal of Section 10 quoted above, the
considerations required under clause (a) to (d) of
subsection (2) of Section 10 are (a) whether the process,
operation or other work is incidental to, or necessary
for the industry, trade, business, manuf act ure or
occupation that 1is carried on in the establishment; (b)
whet her it is of perennial nature, that is to say, it is
of sufficient duration having regard to the nature of
i ndustry, trade, business manufacture or occupation
carried on in that establishment; (c) whether it is done
ordinarily through regular worknmen in that establishment
or an establishnent simlar thereto;(d) whether it is
sufficient to enpl oy considerable nunber of whole tine
wor ken. We find that the declaration as to considering
t he phenonena in clause (a) (b) and (d) find place in
notification and is conspicuously silent about the fact
whet her the appropriate Governnment has consi dered whet her
the work of security departnment is done ordinarily
t hrough regular worknmen in the establishnment or in other
establishnents simlar thereto.

##. | have been taken through the report made by the
Advisory Board which too is silent about this aspect
whether in the security departnent in the simlar
establishnents of the trade in the region the work is
di scharged by regularly enployed persons or through
contract |abour, after it found that the watch and ward
work is being carried through contract |abour for about
twenty years.

##. It nmay be noticed that where a the notification is



i ssued in case of a single establishnent it becones al
the nore relevant that this consideration goes into the
consi derati on nmaking of order to dispel the charges on
the ground of discrinmnation. Consi deration of the
practice of enploynment of worknen in the concerned
operation in the same or simlar establishments through
contract |abour or regular enploynent unfolds in case in
simlar establishnments work is discharged through regul ar
enpl oyment the abolition of contract |abour in concerned
est abl i shnent woul d apparently justify its abolition and
di spel the doubts about being singly picked up for giving
differential treatment; in case the facts are otherw se
t he consideration woul d show the grounds or reasons which
may justify the making of notification in the case of
that single establishnent. I nmay neke it clear that
presently | amnot examining the issue from the point
whet her abolition of contract | abour in single
est abl i shnent necessarily give rise to a question of
hostile discrimnation or not. It is only with a viewto
consi der the necessity of considering the practice
prevalent in the same establishment or in simlar
est abl i shnent in getting the work or operation in
guestion to be discharged through contract |abour or
regul ar enpl oynent before the notification under Section
10 is issued.

##. The petitioner has alleged in his petition that the
i mpugned notification is also violative of Article 14 of
the Constitution inasmuch as the sane is applicable only
to the petitioner conpany and not to simlarly situated
ot her establishnments. The petitioner subnmits that a
large nunmber of industrial establishment and both in
public sector and private sector, are having the system
of security department run through the contractors. As a
matter of fact, it has been even the policy of the
Central CGovernnment and many State CGovernments that in the
public sector undertakings, the security system should be
run through contractors, especially because the plant
security of the industrial undertakings is the first and
primary necessity for the working of the industrial
establ i shnents and the inmpugned notification is issued in
violation of Article 14 of the Constitution and deserves
to be quashed. No reply to this avernents has been nade
inthe reply affidavit filed on behalf of the State. It
was also pointed out by referring to the witten
statements made before the State Advisory Board that a
poi nted reference was made to the provisions of Section
10(2)(c) inviting attention to the practice of enploying
contract |abour of engaging private security contractors
to provide security services in the conmpanies like |PCL,
(Dahej), GACL (Dahej), daxo India Ltd. Ankl eshwar



Hochest India Linmited, Ankleshwar, Asian Paints Ltd,
Ankl eshwar and also to industries located in Hazira belt
of Surat I|ike Reliance, L&T, ESSAR Steel etc. they al
engage security personnel through private agenci es.
Details were also furnished by annexing as Annexure
VIII(B) to the witten subm ssions before the Advisory
Boar d. The report or these orders nade by the State
CGovernment by the reply affidavit submtted here does not
disclose in any manner that notwi thstanding inviting
attention thereto in witten subnissions the sane was
considered at any level in the decision nmking process
bef ore issuing notification as to the practice of
engagenment of private security contractors to provide
security services in simlar industries situated in the
regi on, nanes of which were disclosed, and if so, what
necessitated to depart fromthe practice in the case of
petitioner particularly in the light of stand taken by
t he State Government not in distant past for not
extending the prohibition to the security operations of
the establishnent while issuing notification prohibiting
engagenment of contract |abour in other departnents
enphasi si ng t he need of entrusting the security
requi renents to man by independent agency in the case of
all joint sector companies and government conpani es and
units controlled by the Government, when the petitioner
is undisputedly a joint sector conpany. Relevance of
this consideration particularly in the field of security
of industrial undertaking further cannot be underm ned.
In this consideration constitution of Central Industria
Security Force under separate statute is another pointer
to the necessity of keeping out the security service of
industries ordinarily free fromprohibiting orders and be
kept under regulatory provisions. Total prohibition of
enpl oyment of Contract Labour in any establishnment nmay
deprive it altogether of getting security under cover of
CISF which it can otherwi se take wunder its provisions.
This silence in naking reference to this aspect of the
matter at all levels leads to irresistible conclusion
that the appropriate Governnent has failed to take into
account the vital facts about the practice prevalent in
the establishnent or other sinmilar establishment as to
di scharge of work through regul ar enployment or through
contract |abour which was required to be taken into
account under Section 10(2)(c) of the Act and the
notification is a piece of subordinate legislation fails
on the touchstone of the said test.

##. Anot her ground rai sed by t he petitioners

challenging the notification is that it has been issued
in breach of principles of natural justice. It was urged
that though the petitioners were given an opportunity of



hearing before the Advisory Board in which they had
participated also but as the wultimte decision making
authority is the State Governnent hearing by the Advisory
Board and decision by the State Governnent does not
satisfy the test of a fair opportunity of hearing. It
was urged that an opportunity of hearing is necessarily
required to be given to the petitioner as notification
acts adversely to the petitioners' interest and once that
is established the hearing nmust be by the person who is
entrusted to take decision and not by the consultative
body.

##. It has been wurged on behalf of the respondents

that notification abolishing contract |abour in an
establishnent is legislative in character and unless
specifically required by the statute under which such
del egated | egi sl ati on takes place, no hearing is required
to be given to the petitioner or for that matter to any
one. Reliance was placed on decision of this court in
South QGujarat Textile Processors' Association and O hers
v. State of Gujarat and Others 1994(1) G.H 94 wherein
exerci se of power under Section 10 has been held to be by
way of subordinate |egislation and requirenent of hearing
has been held to be negat ed.

##. After considering a catena of decisions the court
agreeing with the view expressed by the Madras H gh Court
in Dal miya Cenent v. CGovernnent of India 1991(1) LLM 406
that the exercise of power contenplated under Section 10
part akes the character of legislative activity and nore
in the nature of delegated or conditional |egislation
t hen passing order in exercise of any quasi judicial or
adm ni strative power affecting individual rights of
parties. Thus the powers exercised under Section 10(1)
were held to be quasi legislative. Thus holding it was
further held that no hearing before making legislation is
contenpl ated under the Act and therefore hearing is not
required, nor it <could be challenged on the ground of
non-conpliance with the principles of natural justice it
being result of in quasi |egislative action

#i. Even assuming that the action was quasi judicial
the Court found that all the interested parties involved
in the industry, nanely, the factory owners, contractors
and enpl oyees were given sufficient opportunity to submt
their say and view points before the Advisory Board and
the Advisory Board had taken those subnissions and
consi derations into account. It can certainly be said
that a fair treatment was given to all concerned and use
of a particular nomenclature would not make any
di fference.



##. The decision was followed by another Division

Bench of this Court in Al enmbic Chem cal Wrks Co. Lt d.
& Anr. V. State of CGujarat & Anr. 1995(1) GLR 143.
The Court after referring to decision in South Qujarat
Textile Processors Association 1994(1) GLH 94, reiterated

"While exercising powers under Section 10(2) of
the Act, Governnment acts in its quasi-legislative
sphere. Thus the action taken by the Governnent

is guasi -l egi sl ati ve in nat ure and not
quasi -judicial or administrative. Ther ef or e,
whi | e di schargi ng quasi -l egislative function, the
CGover nirent is not required to afford an

opportunity of being heard to the petitioner".

##. |t was strenuously contended by | earned counsel for
the petitioner that the facts of the tw cases are
di stingui shable and even if the action is taken to be
quasi | egislation or subordinate legislation, it being in
respect of only one unit nust be held to be subject to
principles of natural justice in view of decisions of the
Suprenme Court. It was pointed out that the case of South
Gujarat Textile Processors Association was a case of
class legislation and not an individual |egislation

##. It is true that decision in South Gujarat Textile
Association case the notification was in respect of the
class of industries situated in that area in Surat and
Bul sar. whereas the present case is a case where
notification is in respect of one i ndustry only.
However, the decision in Al enmbic Chem cal Wrks 1995(1)
GLR 143 was in respect of a notification issued in
respect of one establishnent only and no distinction on
facts can be found in the present case.

##. Having heard |l earned counsel for the parties at
length and considering the observations made by the
Suprenme Court in State of U P. V. Renusagar case
(supra) and later decision of the Supreme court in State
of Tam | Nadu v. Sabanyagam 1998(1) SCC 318, there is a
room for contention that whether in view of these
pronouncenents of Supreme court the broad principle
enunci ated in the two decisions of the Court referred to
above that in all circunstances, no hearing is necessary
where the exercise of power is found to be legislative in
character, needs reconsideration in the |light of above
deci si ons.

##. The character of State action bears and requirenent
of hearing the affected party as a part of duty to act



fairly depends on the object and subject of the action

Sone indication to that principle we find in the
pronouncenent in Union of India wv. Cynam de India
Limted AIR 1987 SC 1802. It was a case relating to
fixation of price general |l y under t he Essenti al
Commodi ties Act. The manufacturer had challenged the
CGovernment order under the said Act being violative of
principl es of natural justice, as it affected the

manuf acturers already. The court observed:

"It istrue with the proliferation of delegated

legislation, there is tendency for the |Iline
bet ween | egi slation and adninistration to vanish
into illusion. ..... The distinction between

the has usually been expressed as one between the
general and particular.:
"A legislative act is t he creation and

promul gation of a general rule of conduct wi thout
reference to particular cases; an administrative
act is the mking and issue of a specific
direction or the application of a general rule to
a particul ar case in accordance wth the
requi renment of policy. Legi sl ation is t he
process of fornulating a general rule of conduct
wi t hout reference to particular cases and usually
operating in future; admnistration is t he
process of performng particular acts, of issuing
particular orders, or of making decisions which
apply general rules to particular cases."

##. Wth these prem se the court further observed
"that a price fixation nmeasure does not concern
itself with the interests of an individua

manuf acturer or produce. .... It is intended to
operate in future. It is conceived in the
interest of general consuner public. It is with

reference to generality of application of price
fixation order operating in future and its object
being consumer protection, the fact that it
incidentally affected the producer was held to be
of no consequence in holding the act of price
fixation of | egi slative in character not
requiring a hearing. However, it was distinctly
made out that where the action is directed
against a particular or individual in giving
effect to legislative policy already engrafted in
statute, the activity partakes the character of
adm nistrative that my require adherence to
requirenent of fair procedure required of such
action.



##. Wth line between the | egislative and adm nistrative
action getting thin, and nore and nore decision naking
being left to delegate the Court made out the distinction
between the requirenent of fair procedure to be adopted
in cases governing cl ass agai nst case af fecting
i ndi vi dual again in Renusagar's case (supra).

#i. In Renusagar' s case (supra), the Court was
considering the nature of power exercisable by State of
U P. under Section 3 of the U P. Electricity (Duty) Act
1952. The Court said referring to Cynani de's case

"It appears to us that subsection (4) of S. 3 of
the Act in the set up is quasi legislative and
guasi administrative in so far as it has power to
fix different rates having regard to certain
factors and in so far as it has power to grant
exenption in sone cases, in our opinion, is quas

| egislative in character. Such a deci sion mnust
be arrived at objectively and in consonance wth
the principles of natural justice. It is correct

that with regard to the nature of the power is
exercised with reference to any class it would be
in the nature of subordinate |egislation but when
the power 1is exercised with ref erence to
i ndividual it would be admnistrative."

##. In K. Sabanayagam s case (supra) which is later in
time than the two bench decisions of this court,
Maj mudar, J speaking for the apex court said expl aining
in which formof legislation activity lay the delegated
authority hearing will be required to be given:

"In a case of purely ministerial function or in a
case where no objective conditions are prescribed
and t he matter is left to the subjective

satisfaction of the delegate ...... no such
principles of fair play, consultation or natural
justice could be attracted. .... There may al so

be situations where the persons affected are
identifiable class of persons or where public
interests of State etc. preclude observance of
such a procedure.

But there my be a third category of cases
wherein the exercise of conditional |egislation
woul d depend upon satisfaction of the del egate on
objective facts placed by one class of persons
seeki ng benefit of such an exercise with a view
to deprive the rival class of persons who
otherwise mght have already got statutory



benefits under the Act and who are likely to | ose
exi sting benefits because of exercise of such a
power by the delegate. |In such type of cases the
sati sfaction of the delegate has necessarily to
be based on objective consideration of the
rel evant data for and against the exercise of
such powers. This exercise is not left to his
subj ecti ve sati sfaction nor it is ner e
m ni sterial exercise."

##. Section 36 of Paynent of Bonus Act was held to be in
third type of legislative action that required adherence
to principles of natural justice.

##. |t has been seen the object of the Act of 1970 is
not abolition of contract |abour in all cases but only
wher ever and whenever possible. Also it is apparent the
exerci se of authority in this regard is not on subjective
satisfaction of the delegate authorised to exercise such
power but depends on objective consideration of relevant
factors stated in statute and in consultation with an
advisory board which has to be constituted of al

interest likely to be affected by exercise of such
authority. It is also clear that power under section 10
is exercisable in respect of a class of industria
undert aki ng or any individual undertaking or any process

operation or work of any establishment. 1In the forner
case it is directed against in undeterm nate nunber, but
all included in a class, but in latter case it affecting

only a single establishment or unit.

##. But in viewof the conclusions to which | have
reached about non fulfillnment of essential condition by
the delegate, its failure to take into consideration the
vital considerations which it was required to take into
consi deration under the relevant statute and the fact
that in the present circunstances, | amsatisfied that
even if the principle of natural justice need to be
adhered in the present case and the requirenent is
substantially conplied. | leave the matter at that.

##. It is to be noticed in this connection that as early
as in 1972 in Vegoils Private Limted v. The Wrknmen AR
1972 SC 1942, the Supreme Court while examining the
schene of the Act noticed

"The said Act specifically deals with the Central
Government and the State Government constituting
the Central Advisory Board and the State Advisory
Board respectively. Those Boards consist of
representatives of the worknmen, industry and of



the contractor. Section 10 deal i ng with
prohi biting enploynment of contract |abour gives
power to the appropriate Governnent to prohibit
enpl oyment of contract |abour in any process,
operation or other work in any establishnment.
But before issuing a notification prohibiting the
enpl oyment of contract |abour, the appropriate
CGovernment is bound to consult the Central Board
or the State Board, as the case nmay be. That
nmeans the representatives of the contractor, the
wor knmen and of the industry will have a voice in
expressing their views when the Board concerned
is being consulted with regard to a proposal to
prohi bit contract | abour. Subsection (2) |lays
down the various matters which are considered to
be relevant factors to be taken into account by
the appropriate Governnent before a notification
prohi biting contract |abour is issued."

#i. The aforesaid observation shows t he fairness
enbedded in the procedure required to be gone into before
decision making including the consideration of affected
interest. That was spelt out from the very nature of
Constitution of Advisory Board. The Act postul ates al

required interests to form part of Advisory Board.
Consultation wth such Board is nade precondition before
appropriate Government decides to act under Section 10 of

t he Act. The consultation as discussed has to be
effective and neaningful which include necessity of
showi ng of all information between the authority seeking
consultation and the Board giving advice. VWhat is
requi red under the statute is not individual hearing of
all interest separately, but cumulative and collectively.
Consideration of all interest which can speak through

such Advisory Board. W are considering as an admtted
prem se that the “act' in question is legislative
character and not an admnistrative or quasi judicial

The principle of nature of hearing applicable to
adm nistrative or quasi judicial orders affecting a
per son cannot be imported while considering such
requi renent where it exists a legislative act in its
fulfillment. It rmust depend on the scheme of the
statutory provision under which such activity takes
pl ace. No fixed principles can be invoked and appli ed.
In the absence of statutory provision, it wll depend
upon the facts, circunstances, and object with which such
power is to be exercised. Where there are statutory
provisions providing specifically or by necessary
i mplication the procedure to be followed, the requirenent
of natural justice, whereever they are required to be
foll owed, nmust conformto such frame work. The very fact



that a statutory Board was to be constituted representing
the various interests,nanely the enployer, the contractor
and the worknen and that constituted body was required to
be consulted the nature of hearing contenpl ated under the
Act was only voicing the concern by the respective

i nterests, nanely, worknen, the contractor and the
enpl oyer was through advisory board through the process
of consul tation. The individual hearing by the State

CGovernnment of the various interest except perhaps in the
case of determining the issue of perennial nature of the
work if the same is raised is ruled out. If there has
been effective consultation in the sense that the
concerned interests had an opportunity to participate in
the process of consultation wth the State CGovernnent
t hrough the Advisory Board, in nmy opinion, it satisfies
the requirement to adherence to principles of natura
justice in the context of the provisions of the Act of
1970. There is no dispute before nme that each of the
affected parties, nanely, the contractor, the enployer,
and the workmen and the union had been given notice and
they have in fact appeared before the advisory board,
participated in the proceedi ngs and had been heard by the
Board before nmking its final report after taking into
consideration the final report to the Governnent as a
part of consultation

##. There is yet another aspect of the issue in the
present case. The present petitioner had challenged the
earlier notification wunder Section 10 dated 16.1.1996
vide Special CGvil Application No. 1388 of 1996. VWi | e
guashi ng t he sai d notification for want of due
application of mind directed the State Governnent to
decide the question of prohibiting the enploynent of
contract |abour in security department once again. In
gi ving such direction the court further directed:

"The Advisory Board may consider the entire
material after hearing all the sides. The
parties may supplenent their grounds and may
pl ace any material before the Advisory Board
whi ch they think proper and thereafter on a fresh
report by the Advisory Board the CGovernnent may
take a fresh decision in accordance with |aw. "

##. The hearing has been afforded to petitioner as
contenpl ated under the order. Nothing nore was asked or
granted. As the fresh order has cone in pursuance of
directions given by the court, and such directions as to
heari ng have been conplied with, is yet another reason
for holding that the inpugned notification cannot be held
to be suffering from vice of Ilack of opportunity of



heari ng.

##. In the present case, even obligation to afford
opportunity of hearing is assumed in favour of the
petitioner, there is no such breach. The contention
therefore is overrul ed. I may clarify giving an

opportunity of hearing is one facet and non consideration
of a vital relevant factor which is required by the
statute is quite another.

##. The | ast contention as to the question of violation
of Article 14 by singling out the petitioner for the
purpose of abolition of enployment through contract
| abour in the security departnment while permtting the
same system to continue in other simlar industries in
the region is concerned. It was pointed out by |earned
counsel for the respondent that the inmpugned notification
can not be inpugned on the ground of violation of Article

14. It has been contended that in the very nature of
statutory provisions whol esal e prohibition or abolition
of contract | abour is not envisaged. It permts

prohi biti on of enploynent through contract |abour bit by
bit and in the very nature of things a start has to take
pl ace at some point. Therefore nere fact that the
petitioner has been chosen as a starting point cannot
give rise to plea of hostile discrimnation in the
context of the object of legislation. It was pointed out
that the primary object of the legislation is to abolish
contract |abour but the sanme being not possible at one
go, the object has been diluted to abolish contract
| abour wherever possible and practicable and where it
cannot be abolished all together the policy of the Act is
that the working condition of the contract |abour should
be so regulated as to ensure paynent of wages and
provi sions of essential anenities. That has been so
declared by Supreme court in Ms.Gumon India Ltd.
(supra).

##. 1t was also urged by respondents that the
abolition of contract |abour could have been done, by the
primary legislature. Had it acted and included a single
establishnent for the purpose of abolition of contract
| abour which was to be abolished gradually it would not
have been open to challenge on the ground of violation of
Article 14 for that reason alone. Reference in this
connection was nade to the decision of the Supreme court
in Lalit Narayan Mshra Institute of Econom c Devel oprent
and Social Change, Patna v. State of Bihar and others
AR 1988 SC 1136.

##. | amnot prepared to accept such a broad proposition



that in no circunstances, nerely because the present
legislation has laid down the policy of abolition of
contract |abour in piece neal, no challenge legitimtely
can be raised against the notification issued under
Section 10 on the anvil of Article 14. Odinarily, it is
so, that where legislative policy is to attain an
objective not at one stroke but by gradual process, and
the action can be related to that object, it my be
presuned t hat t he action is wvalid. However, the
principle underlying the decision in L.M Mshra's case
(supra) was that |egislation has projected the object of
statute to provide for taking over by t he State
CGovernment all private educational institutions of State
of Bihar. That is to say the object of acquiring each
and every educational institute of State of Bihar, was
the declared policy and in that there was no distinction,
but at the same time it had been further decided to
taking over of the private educational institutions at
one stroke and | egi sl ature itself sel ect ed one
institution initially for nationalisation. The court
found it to be not an act of discrinmnation when the
facts justified the selection of particular institution

However, in the case of abolition of contract |abour the
object of statute itself is not to conpletely abolish the
contract |abour, nor the scope of section 10 is that in
all cases where certain conditions are specified the
necessary consequence of fulfillnment of such criterian
would result in abolition of contract |abour. The
decision finally rests with the del egate on consi deration
of relevant material to abolish or not to abolish
contract labour in a given case. e statutory
requi renent to be taken into consideration is to consider
whet her t he process, operation or the work under
consideration is done ordinarily through regular worknen
or ordinarily done through contract |abour the said or
other simlar establishnments. Thus the statute itself
has made it a fundanental requirenent consideration about
the prevalent practice as to the enploynent of workmnen
t hrough contract | abour or through regular enploynent in
the establish under consideration or in other simlar
est abl i shnents. Apparently this serves t wo fold
obj ecti ves. Firstly if in the very establishnent or
ot her establishnent ordinarily th same wrk is done
through regular enploynent the continuance of contract
| abour works as discrimnation and it hel ps reaching the
conclusion in its need to be abolished. 1In the reverse
fact situation, it my require consideration by the
appropriate government in exercise of its authority
whet her to abolish or not to abolish contract |abour in a
gi ven case, where there exists grounds to exercise power
under Section 10 in respect of any establishnment



notwi t hstanding contrary practice prevalent in other

est abl i shnents. It may al so assist, in fram ng a policy
to react all such establishnents, in a phased manner, if
that is thought to be nore appropriate. This very

enquiry leads to considerations gernmane for invoking
ground of violation of Article 14.

#i. It is for the challenger in each case to nake
grounds. It nmaybe pointed out that 1in considering the
guestion whet her any provision is wultravires the
Constitution being violative of Article 14 the starting
point is assunption in favour of the validity of the
action. The presunption does not go to the extent of
hol ding that there nust be some undi scl osed reason for a
di scrimnation when prina facie a case is nade out that
two persons simlarly situated has been differently
treat ed.

##. The well settled principle in this connection
stated is that burden showi ng that the classification
rests upon the arbitrary and unreasonable rests upon the
person who inmpinges the law. Presunption nmay be rebutted
by showing that on the face of statute there is
classification at all and no difference peculiar to any
individual only or class, and yet the law hits only a
particul ar individual or class. The petitioner may also
prove by adducing evidence that the classification nade
by | aw was w t hout any reasonabl e basis having nexus wth
object to be achieved and that the special treatnent by
the law has no feature to distinguish themfrom other so
as to justify special treatnment. Were the basis of
classification is not apparent on the face of lawit may
be established by the state not only by materi a
evidence, or by bringing to the notice of facts of which
court can take judicial notice but also by nmking an
affidavit stating the circunstances which led to the
maki ng of st at ut e, i nstrunent like notification
However, the presunption standing in favour of the State
on primary burden cannot be carried to the extent of
hol ding that there nust be sone undiscl osed and unknown
reason for speaking certain individuals or corporations
to differential treatnment than those who are simlarly
situated. Because that would nake the protection clause
only illusory.

##. However, the present discussion nust end here

i nasmuch as | have already reached a conclusion that the
State has not applied its mind to the question about the
fact whether the enploynent in the security departnment is
ordinarily t hr ough regul ar enpl oyment in t he
establishment or in sinmilar other establishments or



t hrough contract |abour. Necessarily it Ileads to the
conclusion that it has not also applied its mind to the
guestion in case it reaches conclusion that the practice
in ot her simlar establishments in the region is
enpl oyment through contract |abour, but there is reason
to prohibit only th petitioner from following the
ordinary practice prevailing in the industry and to
suffer the vigour of notification. Nor it appears to
have applied its nind to the question that contract
| abour in security departnent has to be abolished in al
simlar industries but because of any practica
difficulties it can only be done in a phased manner for
which a start is being made. That is the conclusion to
which | have reached because of non speaki ng of such
consideration in the notification and the report of
Advisory Committee as well as not controversion in the
reply affidavit the avernments made in this regard in the
petition by the petitioner

##. To sumup the inmpugned notification under Section 10
of the Act 1970 has been issued wi thout considering vita
rel evant factors, which appropriate Government was bound
to take in consideration under express provision of the

statute and nmust fail on that ground. It cannot be held
to suffer fromwant of offering opportunity of hearing in
the facts and circumstances of the case. So also

consideration of breach of Article 14 while exercising
power under Section 10 of the Act, is premature, so far
as the present case is concerned. |In nmy opinion, the
exam nation of question from the point of view of
violation of article 14 is premature at this stage.

##. As a result this petition succeeds. The inmpugned
notification is quashed . The State CGovernnent is at
liberty to decide the issue in accordance wth [aw by
taking into consideration all relevant facts which it is
required to take into account wunder Section 10.Such
decision may be taken wthin a period of three nonths
fromthe date of service of wit.

There shall be no orders as to costs.

(Raj esh Balia, J)



