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JUDGEMENT

1.In this wit petition under Article 226 of the
Constitution of India the petitioner has prayed for
guashing the order dated 13.8.1998 passed by t he
detaining Authority - District Mgistrate, Anand, under
Section 3(2) of the Prevention of Black Mrketing and
Mai nt enance of Supplies of Essential Commidities Act,
1980 (for short "the Act") and for his imediate release
fromillegal detention

2. Brief facts giving rise to this petition are that

the petitioner is a carrier and was driver of Truck
No. GQV 5471. On a surprise raid conducted on 28.7.1998 it
was found that the petitioner was |oading inflanable
liquid other than diesel fromone place and carried in
his tanker to unload on the petrol punp of the co-detenu

He was caught red-handed | oading as well as unloading the
aforesaid inflanable Iiquid other than diesel. A crimna

case was al so registered against himfor his activity and
al so for other activities of causing obstruction in due
di scharge of duties by the Inspecting Staff. The
detaining Authority was subjectively satisfied that the
petitioner was directly or indirectly hel pi ng in
adulteration of diesel and was also helping in causing
obstruction to the due discharge of duties by public
servant, viz. Inspecting Staff. Accordingly the inpugned
detenti on order was passed.

3. This order has been challenged only on two

grounds. The first is that in the grounds of detention
it is no where indicated or disclosed that the petitioner
was in judicial custody. It was pointed out that the

petitioner was arrested on 30.7.1998 after crinina
conpl ai nt was | odged agai nst him whereas the detention
order was passed on 13.8.1998, and since it was not
di scl osed in the grounds of detention that the petitioner
was in judicial custody the subjective satisfaction
stands vitiated and consequently the detention order
becornes ill egal

4. Anot her ground has been that the petitioner was

only driver of the tanker and the co-detenus, who are
owners of the petrol punp and licence hol ders have been
al ready detained wunder the said Act, hence there was no
necessity to detain the petitioner under the prevention
of Black Marketing Act.



5. Coming to the first ground it can be said that

the subjective satisfaction of the detaining Authority
stands vitiated on two grounds. The grounds of detention
indicate that the detaining Authority was not sure
whet her the petitioner was directly or indirectly hel ping
or abeting in commssion of offences referred in the
grounds of detention or was helping the owners and

i cence holders who are co- det enus. The wor ds
"directly/indirectly" have been wused at nore than one
places in the grounds of detention. The detai ning

Authority should have satisfied itself fromthe materi al
on record in what nanner the driver of the tanker was
either directly or indirectly comitting the aforesaid
of fence. Merely getting the tanker | oaded from one pl ace
and getting in unl oaded at another place could not give
subj ective satisfaction or necessary inference that the
carrier or driver knew that the liquid which he was
carrying in his tanker was other than diesel. The words
in the grounds of detention that the petitioner was
caught red-handed in indulging in such activity also do
not indicate that the petitioner knew that he was | oadi ng
or unloading liquid other than diesel. Consequently on
this ground the subjective satisfaction of the detaining
Aut hority stands vitiated.

6. G her reason for vitiating t he subj ecti ve

sati sfaction of the detaining Authority is non-disclosure
in the grounds of detention that the petitioner was in
judicial custody when the detention order was passed. It
could not be controverted by the learned A GP. t hat
after cri m nal conpl ai nt was | odged against the
petitioner he was arrested on 30.7.1998 whereas the
detention order was passed on 13.8.1998. |In these facts
and circunstances it was obligatory for the detaining
Authority to disclose in the grounds of detention that he
was aware that the petitioner was in judicial custody
when he was passing the detention order. The Apex Court
in the case of Abdul Sathar |brahim Manik v/s. Union of
India, reported in AIR 1991 SC 2261, after considering
catena of decision rendered by the Apex Court, laid down
six guidelines in this regard and the first guideline is
that the detention order can validly be passed even in
the case of a person who is already in custody, but it
nmust appear fromthe grounds that the authority was aware
that the detenu was already in custody.

7. From this first guideline it is obvious that

there is no bar for passing detention order against a
person who was already in judicial custody on the date
when the detention order was passed, but further



requirenent is that the awareness of the detaining
authority that the detenu was in judicial custody nust be

di sclosed in the grounds of detention. The | earned
A GP. has wunsuccessfully tried to convince the Court
fromlast three lines of Page : 29 of translated copy of

grounds of detention that the detaining Authority was
aware that the petitioner was in judicial custody. This
attenpt of the learned A GP. has been totally
unsuccessful because these three |lines read as under

"That a crimnal conplaint in this behalf has
been fil ed agai nst you and other associates at
t he Tarapur Police station being I.C R No.51/98"

Fromthese lines no reasonable man can draw
inference that the detaining Authority was aware or had
di scl osed his awareness in these three lines that the
petitioner was in judicial custody. Wat is disclosed in
these three line is that a conplaint was fil ed against
the petitioner. Beyond this no further inference can be
dr awn that the petitioner was arrested after this
conpl ai nt was | odged or he was put behind the bars and
was in custody when the detention order is passed. The
learned AGP. further tried to convince the Court from
Para : 4 of the grounds of detention that this awareness
is indicated, but a perusal of Para : 4 of the grounds
of detention would reveal discussion of alternative
efficacious renedy by the detaining Authority and not
di scl osure of awareness of the detaining Authority that
the petitioner was actually in judicial custody when the
i mpugned order was passed.

8. Anot her unsuccessful attenpt has been nade by the
learned AGP. to point out fromthe counter affidavit
of the detaining Authority that he was aware that the
petitioner was in judicial custody. | have gone through
the entire counter affidavit of Shri K N Bhatt, District
Magi strate and | am wunable to find out any specific
nmention in any of the paras of this counter affidavit
that the detaining Authority was awar e t hat t he
petitioner was in judicial custody on the date when the
i mpugned order was passed. Moreover in view of the
verdi ct of the Apex Court referred to above such
di sclosure is to be nade in the grounds of detention and
it cannot be supplenented by filing a counter affidavit.
Thus, in the first place the counter affidavit 1is vague
and in the second place the vague counter affidavit
cannot suppl ement the grounds of detention

9. For the above two reasons t he subj ecti ve
sati sfaction of the detaining authority stands viti ated,



as aresult of which the detention order cannot be
sust ai ned.

10. The second ground has been that the petitioner

was only a driver of the tanker and since the owner and
licence holders are already in custody and are co-detenus
there was hardly any necessity for det ai ni ng t he
petitioner under the Prevention of Black Marketing Act.
This contention is general in nature, but from what has
been discussed above and al so fromthe counter Affidavit
of the detaining Authority it follows that the petitioner
was nmerely a carrier or driver. It is also indicated in
the counter affidavit of the detaining Authority that the
petitioner was an out-sider. Under the circunmstances the
subj ective satisfaction of the detaining Authority that
the petitioner, either directly or indirectly, commtted
af oreseai d nefarious activity stands vitiated. Unless it
was prinma facie established that the petitioner was
either directly or indirectly conmitting of f ences
conpl ai ned of he could not be detained. It appears that
the detention order against the petitioner is punitive in
nature and not preventive in character

11. In the result | find that the inpugned detention
order cannot be sustained. The wit petition, therefore,
succeeds and is allowed. The inpugned order dated
13.8.1998 is hereby quashed. The petitioner shall be
released forthwith wunless he is wanted in sone other
case.

sd/ -
Date : January 29, 1998 ( D. C. Srivastava, J. )
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