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ORAL JUDGEMENT

Heard the | earned advocates for the respective
parties.

The petitioner challenges the order of preventive

detention dat ed 5th Septenber, 1998, nmade by the
Conmi ssi oner of Police, Ahnmedabad City, under the powers
conferred upon him under sub-section (1) of section 3 of
the GQujarat Prevention of Anti Social Activities Act,



1985 (hereinafter referred to as 'the Act').

The grounds of detention refer to four offences
regi stered against the petitioner for violation of

prohi bition | aw. Qut of the four offences registered
agai nst the petitioner, two are pending trial, and latter
two were then pending investigation. In all the four
cases, large quantity of illicit Iiquor was recovered.

Over and above the said four of fences registered against
the petitioner, two persons have given statenents before
the police that the petitioner has been indulging in
nefarious activities, carrying knife with him and using
the knife to intimdate the people who oppose himor who
do not surrender to his denands. Further one nore
of fence has been registered against the petitioner at
Vatva Police Station being CR No. 11-3280/98 for offence
puni shabl e under section 279 | PC, and sections 187, 202,
207 of the Mdtor Vehicles Act. The petitioner s,
therefore, considered to be a 'bootlegger' within the
nmeani ng of section 2 (b) of the Act, and his activities
are also found to be prejudicial to the nmaintenance of
public order.

Learned advocate M. Shah has appeared for the

petitioner, and has attacked the order of detention on
four grounds. He has submitted that the order is
vitiated for cl ear non- appl i cation of m nd. The
Detai ning Authority has not considered other renedies
which were available to himto prevent the petitioner
fromindulging into crimnal activities. Besides, he has
assuned that such renedi es would not be adequate. The
subj ective sati sfaction recor ded by the Detaining
Authority is also vitiated since the Detaining Authority
has not verified the credibility of the witnesses and the
statements nade by the witnesses. Besides, no activity
of the petitioner can be said to be detrinmental to the

mai nt enance of public order. Further the Detaining
Authority has relied upon extraneous material i.e. t he
material which is not supplied to the petitioner, nor has
been referred to in the grounds of detention. It is
submtted that the petitioner is a transport operator

and is al | eged to have provi ded vehicles for
transportation of illicit liquor. The petitioner may

have committed an offence which nay anount to breach of
| aw and order, however, the same can not disturb the even
tempo of life or public tranquility. The provisions of
the Act, therefore, could not have been invoked agai nst
the petitioner. |In support of his contention, M. Shah
has relied upon the judgnments of this court in the matter
of ZUBEDABI Bl RASI DKHAN PATHAN VS STATE OF GUJARAT & ORS
(1995 (2) GLR 1134); MOHMAD SARI F @ KAHO



NURMOHMADSAM BAPU ~ SHAIKH VS COWM SSIONER OF POLI CE
AHVEDABAD & ORS. (1997 {1} GLH, 1017); AMRUT RAMABHAI
VAGHARI VS COWM SSI ONER OF POLI CE, AHVEDABAD & ORS (1995
{2} GLH 874; and OVPRAKASH VS COMM SSIONER OF POLICE &
ORS. (AIR 1990, SC 496).

The petition is contested by the | earned AGP M.

Punani . She has subnitted that the activities of the
petitioner are sufficient to bring himw thin the neaning
of 'bootlegger' as defined in section 2 (b) of the Act.
Further, his activities are such which would affect the
public tranquility and even tenmpo of life. Thus, the
petitioner is not only indulging into bootlegging, his
activities also affect the public order. The naterial on
which the subjective satisfaction is arrived at is

sufficient to warrant a detention order. |n support of
her contention, she has relied upon the judgnent of the
Suprenme Court in the mtter of MRS HARPREET KAUR

HARVI NDER SI NGH BEDI VS STATE OF MAHARASHTRA & ORS (AR
1992, SC 979).

In the matter of Zubedabi bi (supra), this court

has consi dered the scope of section 437 (5) Cr.PC. It is
held that the court has a wi de power to cancel the bai
granted or refuse the same under section 437 (5) Cr.PC
The Detaining Authority could have availed of the said

provi sion and have applied for cancellation of bail or
could have opposed the grant of bail. The subjective
satisfaction recorded w thout availing the aforesaid
renedy was held to have been vitiated. In the matter of

Mohamad Sarif (supra), this court, on facts, found that
the authority did not apply mind to the statenents of the
Wi t nesses recorded by the subordinate officer. The
grounds of detention did not disclose that the said
statenments were verified to be true and that the
credibility of the witnesses was examned, nor was an
af fidavit filed before the court by the Detaining
Authority as to whether the detention order had been
passed after due and active application of mnd on the
entire material . Nor was there any contenporaneous
evidence taken note of and considered by the Detaining
Authority. In the matter of Anrut Vaghari (supra), this
court relying wupon the earlier Suprenme Court judgnent,
held that the statements made by the w tnesses do not
refl ect upon the activities carried on by the petitioner
whi ch woul d have an adverse effect on the public order

In the matter of Om Prakash (supra), the Hon'ble Suprene
Court relying upon its earlier judgnent in the matter of
Pi yush Kantilal Mhta VS Conmi ssioner of Police (AR



1989, SC 491), held that the material available on record
in that case was not sufficient and adequate for hol di ng
that the prejudicial activities of the detenu had either
af fected adversely or likely to affect adversely the
mai nt enance of public order within the neaning of section
3 (4) of the Act. In the matter of Harpreet Kaur
(supra), the detenu was found to be transporting illicit
[iquor, and when signaled to stop, tried to run away and
inthe process hit the pedestrian and a stationary
vehicle, also terrorised the people and exhorted them
t hat whosoever canme in his way, would be killed. On the
facts, the court did find that activities of the detenu
were detrinmental to the nmaintenance of public order

M .Shah has relied upon the assertions nade by

the Detaining Authority in his affidavit that he had
carefully examined and considered the material placed
before him including the papers pertaining to t he
crimnal cases and the statenents of the wi tnesses. It
is contended that this statenent is sufficient to infer
that the Detaining Authority had sone naterial over and
above the material regarding the four cases registered
against the petitioner and the statements nade by the
Wi t nesses. If there were sonme nmaterial before the
Detaining Authority, same had not been provided to the
petitioner and, therefore, the order of detention should
be vitiated. I see no substance in this contention. |
have perused the records and | find that no nateria
other than the one which is supplied to the petitioner
had been considered or relied upon by the Detaining
Authority. What is stated in the affidavit is a nere way
of expression and can not be inferred that the extraneous
material has been taken into consideration, which is not
provided to the petitioner. It does appear that in the
four offences, the petitioner was not naned as an accused
in the concerned FIR However, the fact remains that
upon investigation, the petitioner's name has been
i ncluded as one of the accused persons. Even if it is
bel i eved that the petitioner had played no role other

t han supplying vehicles for transportation of the illicit
l[iquor, the petitioner still wuld be a 'bootlegger’
within the neaning of section 2 (b) of the Act. If on

facts, the petitioner's activities are found to be
prejudicial to the nmmintenance of public order within the
nmeani ng of sub-section (4) of section-3 of the Act, and
t he expl anation thereto, the petitioner could be lawfully
det ai ned under the Act.

Coming to the facts of the present case, not only
the petitioner has been indulging into boot | eggi ng



activities, he also naintains a | ethal weapon (knife) and
carries it along with him In the offence registered
under the Mdtor Vehicles Act, the petitioner was found to
be driving a vehicle in a reckless manner at a hi gh speed
in Vatva at around 3-00 O clock in the afternoon. When
the police signaled himto stop, he tried to run away,
and he had to be chased to stop, and was found to be
carrying a large sum(Rs.1,80,000) for which he had no
expl anation. He has nade a statenent before the police
and has admitted that the said ambunt was to be shared by
acconplices in the prohibition offence. He has al so
explained that having seen the police, he becane
apprehensive of being caught, therefore, tried to run
away. Be that as it my, the fact remains that the
petitioner was having ill-gained noney and was driving
the vehicle in a reckless manner at a high speed and
tried to run away, the police had to chase himin the
heart of the industrial area of the city. The statenents
made by the witnesses also reveal that in the course of
hi s nef ari ous activities, the petitioner tries to
terrorise the persons who do not surrender to his denmands
and by beating the said persons in public place tries to
create terror. The statenments of the witnesses have been
personally verified by the Detaining Authority on 5th
Septenber, 1998.1n his affidavit also, the Detaining
Authority has categorically stated that he had carefully
exam ned and considered all the material and had
personally verified the genuineness and correctness of
the statenents of the witnesses. Shoul d this be
considered to be sufficient for making the basis of
subj ective satisfaction. |In the matter of Mohamad Sarif
(supra), this court found that the veracity of the
statement and credibility of the wtnesses was not
examined by the Detaining Authority personally, nor had
he recorded his subjective satisfaction, nor had it been
mentioned by filing an affidavit, nor there was any
cont enpor aneous evi dence to show t hat the genui neness of
the statenents was exam ned. In absence of all these
four tests, the court held that " the Detaining Authority
has to apply its mnd and such application of mnd rnust
be made nanifest in the body of the order itself and in
any case when it is alleged that the order had been
passed without application of nind, it nust be shown
before the court by way of filing the affidavit or
otherwise on the basis of sone contenporaneous evidence
and the reasons which can be said to be gernane so as to
warrant the detention.” On the facts of the present case,
as it is referred to hereinabove, the Detaining Authority
has personally verified the statements nade by the
wi t nesses and has al so categorically stated on affidavit
that he had personally exanined the material before him



and was personally satisfied about the genuineness and
correctness of the statements of the witnesses. In ny
vi ew, even applying the principle laid down in the above
referred judgnent in the matter of Mhanad Sarif (supra),
the subjective satisfaction recorded by the Detaining
Aut hority can not be held to be vitiated. 1In the matter
of Om Prakash (supra), the court found that the facts
there were not as grave as the one in the mtter of
Pi yush Kantilal Mhta and the activities of the detenu
did not affect the public order. On the facts of the
present case, the said judgnent, therefore, can not have
applicability. In the matter of Harpreet Kaur (supra),
true, the facts were far graver than the facts in the
present case. In the said case, the detenu tried to run
away and in the course tried to run over the police, hit
t he pedestrian and a stationary van, He also threatened

the passers-by of Kkilling if they cane in his way.
Utimately on arrest he was found to be transporting
liquor and possessi ng weapons al so. The court,

therefore, found that his activities were detrinental to
t he public order.

In the present case, as referred to herei nabove,

four prohibition cases have been registered against the
petitioner, and large quantity of illicit Iiquor has been
recovered in each of the incidents. Both the wtnesses
have stated that the petitioner dragged t he sai d
witnesses to a public place, beat themin public place,
that he was carryi ng weapon (knife) and was terrorising
t he peopl e. He also tried to run away and had to be
chased by the police. Al these facts, according to ne,
lead to a conclusion that the petitioner's activities are
prejudicial to the nmmintenance of public order within the
meani ng of sub-section (4) of section 3 of the Act and
t he explanation thereto so as to warrant an order of
det enti on.

It is true that the prosecution, under section

437 (5) C.PC can nove a court for cancellation of bail
and can al so oppose the bail application that nay be made
by the accused. However, should the availability of that
renedy alone be fatal to the order of detention. In the
matter of Zubedabi bi (supra), the court, on facts, found
that the question was not considered by the Detaining
Authority at all. There had been a non-application of
mnd not only qua the statutory provisions, but also qua
the factual aspects of the case. On the facts of the
present case, it can not be said that the Detaining
Authority was not alive to the renedy avail abl e under
section 437 (5) C.PC. However, the said remedy is not
found to be adequate to keep the petitioner away fromhis



nef ari ous activities. In ny view, the subjective
satisfaction arrived at by the Detaining Authority can
not be vitiated on that ground al so.

For the reasons recorded hereinabove, the
petition is dism ssed.

JOSHI



