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ORAL JUDGEMENT

This wit petition under Article 226 of the

Constitution of India has been filed by the petitioner
prayi ng for quashing the detention order dated 21.8.1998
passed by the Detaining Authority under section 3(2) of
the Prevention of Black Marketing and WMintenance of



Supplies of Essential Comobdities Act, 1980 and for
i mediate release of the petitioner from illega
detenti on.

The brief facts are that the petrol punp of the
petitioner was inspected by the Ofice of the Director of
Cvil Supplies on 16.7.1998 and various irregularities
di scl osed in the grounds of detention were found. It was
found that the diesel sold through petrol punp of the
petitioner was adulterated. Bl ue kerosene was found
adulterated in the sanple of the diesel. The sanple was
sent for analysis to forensic I|aboratory and after
recei pt of the report of the forensic I|aboratory and
considering the entire material on record the Detaining
Aut hority passed the inpugned order. The inpugned order
has been chal | enged on vari ous grounds.

The first contention has been that in the grounds

of detention it is specifically nmentioned that the
petitioner has violated conditions no.5, 6 and 9 of the
Iicence but inspite of demand copy of licence as also the
ot her docunments were not supplied. However, it was
admitted in the course of argunents that extracts of
condi ti ons no. 5, 6 and 9 were supplied to t he
petitioner. In the additional counter affidavit of the
Detaining Authority, it is mentioned that |icence of the
petitioner was not seized. Consequently, one of the
materials referred and relied upon in the grounds of
detention is three conditions of |licence which were
all egedly violated and copies of these conditions of
licence were supplied to the petitioner. Hence, it
cannot be said that the inpugned order has been rendered
illegal because inconplete copy of licence was suppli ed.
Al the conditions in the licence were not relied upon by
the Detaining Authority, hence, he was not obliged to
furnish conplete copy of the Iicence, nore particularly,
when the original |icence was not seized by him

Anot her contention has been t hat t hr ough
representation dated 31.8.1998 copies of docunents were
demanded but those copies were suppl i ed only on
15. 9. 1998. The additional counter affidavit of the
Detaining Authority shows that those docunents were
supplied on 16.9.1998. The delay between 1.9.1998 to
15.9. 1998 has not at all been explained in the counter
af fidavit or addi ti onal counter affidavit of the
Detai ning Authority. The detention order was passed on
21.8.1998. If this is the material date then del ay
bet ween 21.8.1998 to 15.9.1998 is al so not expl ai ned.

Article 22(5) of the Constitution of India



provi des that when any person is detained in pursuance of
an order made under any law providing for preventive
detention the authority making the order shall, as soon
as may be conmunicate to such person the grounds on which
the order has been made and shall afford himthe earliest
opportunity of making a representati on agai nst the order
Constitutional mandate therefore is that in the first
i nstance the Detaining Authority shall as soon as may be
conmuni cate such person the grounds on which the order
has been made and the second is to afford the detenu
earliest opportunity of making representation. The words
"earliest opportunity' and
Article 22(5) of the Constitution are not discretionary
but its strict conpliance is required.

as soon as' contained in

If the detention order was passed on 21.8.1998

then all the rel evant documents upon which the grounds of
detention were fornulated should have been supplied as
soon as possible. That was not done. It is only when
t he representation dated 31.8.1998 denanding these
docunents was made then the Detaining Authority forwarded
to the Manml atdar for furnishing copies as appears from
para 2.1 of the Additional Counter Affidavit of the
Detai ning Authority but again there is no expl anati on why
del ay between 1.9.1998 to 15.9.1998 occurred in supplying
the docunments. The | earned Assistant Government Pl eader
was unable to explain the delay. He tried to argue that
the Detaining Authority was under the inpression that the
letter dated 31.8.1998 was only correspondence and not
representation but this argunent cannot be accepted in
vi ew of deposition made in para 2.2 of the Additiona

Count er Affidavit, wherein the Detaining Authority
hi nsel f has nentioned that the request to furnish copies
was nmade so as to enable the petitioner to nake further
subm ssi ons regardi ng detention. Thus, this was not
actual ly correspondence but representation denmanding
copies so that the petitioner may make ef fective
representation. Since the delay between 21.8.1998 to
15.9.1998 in supplying the nmaterial docunments has not
been explained nor is there any explanation of delay
between 1.9.98 to 15.9.98 in supplying the docunents, the
detention as well as continued detention has to be held
illegal in asnmuch as nandatory conpliance under Article
22(5) of the Constitution of India was not nade by the
Det ai ni ng Authority.

The last ground was that the representati on nade

to the Central Governnment on 9.9.1998 was not di sposed of
expedi tiously. The counter affidavit of Shri Alice
Chacko, Under Secretary in the Departnent of Food and



Consuner Affairs, Mnistry of Food and Consumer Affairs,
New Delhi shows that the representation dated 9.9.1998
made by the wife of the detenu was received in the
concerned section on 5.10.1998. However, for this delay
the Central Government alone is not responsible. In the
grounds of detention, it was specifically nentioned that
if the petitioner wishes to nake representation to the
Central Governnent it should be addressed to Secretary,
Cvil Supply and Public Distribution Secretariat, Krish
Bhavan, New Del hi. This was done with a view to enable
the detenu to nake representation to the authority having
del egated powers to deal wth such representation and
further with a view to ensure expeditious disposal of

such representation. It is not the case of the detenu
that he did not receive the grounds of detention. [If he
was aware that representationn to the Central CGoveernnent
was to be made to the Secretary, Civil Supplies and
Public Distribution Secretariat, Krishi Bhavan, New
Del hi, he had hardly option to send representation
addressed to the Mnister, Cvil Supplies and Consuner
Affairs vide Annexure "D'. If the representation was

addressed to the Mnister naturally it should have taken
sone time to travel fromone table to another. Thus, the
del ay between 9.9.98 to 5.10.98 stands automatically
expl ai ned. In the affidavit of the Under Secretary,
Department of Consumer Affairs, there is clear deposition
that the representation was received in the concerned
section on 5.10.1998. Paraw se comments were called for
from the Central Government through telegram dated
5.10. 98. Anot her representation dated 26.9.98 nade by
t he detenu was received through the State Governnent on
8. 10. 1998. On the sanme date, paraw se conments were
called from the State Government through t el egram
Parawi se coments on representation dated 9.9.98 were
received on 20.10.98. Certain further information was
required and it was felt that nore details regarding

density of diesel may be sought. The information was
asked for through letter dated 22.10.1998 from G|l and
Co-ordi nation Committee. The coments of t he al

Co-ordination Commttee were received on 27.10.1998 and
thereafter both the representations were rejected on
29. 10. 1998. Thus, it cannot be said that the
representati ons were not dealt with expeditiously. Thi s
ground has therefore no nerit.

In view of the above discussions on the ground

except the last ground the detention order has to be held
to be illegal and as such it has to be quashed. The wit
petition therefore succeeds and is hereby allowed. The
i mpugned order dated 21.8.98 is hereby quashed. The
petitioner shall be released forthwith unless wanted in



sone ot her case.

Sd/ -
(D.C. Srivastava, J)
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