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ORAL JUDGEMENT

Heard |earned advocates for t he respective
parties.

2. This petition under Article 226 of t he
Constitution of India challenges the order dated 6th
August, 1998 nade by the District Magistrate, Vadodara



under powers conferred wupon himunder Section 3 (2) of
the Gujarat Prevention of Anti-Social Activities Act,
1985 [hereinafter referred to as, "the Act']. Under the
i mpunged order, one Jagdi shsinh Sant oksi ng Ball a has been
ordered to be detained under the Act. The order of
detention has been chall enged by one Anrut Kaur, the wife
of the detenu-Jagdi shsinh Santoksing Balla. The order of
detention was followed by the Gounds of Detention
Anongst the other grounds urged by M ss Panchal, she has
al so contended that the impugned order of detention has
not been nmde after arriving at t he subj ective
satisfaction on the facts on record by the Detaining
Authority, as it is expected of him She has subnitted
that before making the order of detention, the Detaining
Authority was required to come to a conclusion that for
the reasons recorded, the detenu is required to be
det ai ned by preventive neasure. However, in the instant
case, the order of detention has been nade on 6th August,
1998 and is supported by the grounds of detention
recorded on 9th August, 1998. This fact is apparent not
only from the grounds of detention; it has also been
accepted by the Detaining Authority himself in its
counter affidavit made in this petition. |In support of
this contention, she has relied upon the judgnents of the
Suprenme Court in the matter of State of Bonbay v. At ma
Ram Shri dhar Vaidya [AIR 1951 SC 157] and Sham m Rahmani
etc. . State of UP., [AIR 1975 SC 1883] and of
Krishna Murari Aggarwala v. The Union of India & Os.,
[AIR 1975 SC 1877].

In the nmatter of Atnma Ram Shridhar Vai dya

[Supra], the Court having considered the provisions
contained in Article 22 of the Constitution of India held
that, ~...I1t is obvious that the grounds for naking the
order as nmentioned above, are the grounds on which the
detaining authority was satisfied that it was necessary
to make the order. These grounds, therefore, nmust be in
exi stence when the order is nmade. By their very nature
the grounds are conclusions of facts and not a conplete
detailed recital of all the facts. The concl usi ons drawn
fromthe available facts will show in which of the three
categories of prejudicial acts the suspected activity of
the particular person is considered to fall. These
conclusions are the “grounds' and they nust be suppli ed.
No part of such “grounds' can be held back nor can any
nore “grounds' be added thereto. Wat nust be supplied
are the “grounds on which the order has been nmde' and
"In the matter of Krishna Murari Aggarwal a
[ Supra], the Court was considering the order of detention
i ssued under the Maintenance of Internal Security Act,
1971. Relying wupon Sec. 3 (1) of the said Act, the

nothing 1less.'



Court held that, ~...... Further nore, since the order is
based on grounds to be served on the detenu, the order of
detention can be passed only if the grounds are in
exi stence and are prepared contenporaneously, otherw se,
the order of detention becones purely illusory.

In the present case, the power of preventive
detention has been exercised under Sec. 3 of the Act.
Sub-section 1 of Section 3 is in pari-materia identica
with Section 3 (1) of the above referred M SA, 1971. The
| anguage of Sub-section 3 nakes the |egislative intention
clear. The satisfaction of the Detaining Authority wth
respect to the suspicious activities of a person is the
condition precedent for making the order of preventive
detention under the Act. It is, therefore, inperative
that before the order of detention is made, the Detaining
Authority forns an opinion, on subjective satisfaction on
the facts before him that the order of detention is
necessitat ed. On the facts of the present case, it is
i ndi sputable that the Detaining Authority has supported
the order of detention by the grounds of detention
rat her than making the order of detention, on the basis
of grounds of detention. This, as stated by the Hon' ble
Supreme Court in the matter of Krishna Mirari [Supra]l,
nmakes the order of detention illusory.

The petition is allowed. The inpugned order of
detention dated 6th August, 1998 is guashed and
set - asi de. The detenu-Jagdi shsinh Santoksing Balla,
unl ess required in some other case, be set free. Rule is
made absolute. Civil Application No.10341 of 1998 is
di sposed of.
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