IN THE H GH COURT OF GUJARAT AT AHVEDABAD

SPECI AL ClI VIL APPLI CATI ON No 3560 of 1999
with
SPECI AL CI VI L APPLI CATI ONS NO 3564 & 3565 OF 1999

For Approval and Signature:

Hon' ble MR JUSTI CE D. C. SRI VASTAVA sd/ -

1. Whether Reporters of Local Papers nmay be all owed : NO
to see the judgenments?

2. To be referred to the Reporter or not? : YES

3. Whether Their Lordships w sh to see the fair copy : NO
of the judgenent?

4. \Whether this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. Whether it is to be circulated to the Cvil Judge?

BHARAT SHANTI LAL PATEL
VERSUS
STATE OF GUJARAT
(in Sp. CA 3560/ 99)

ABDULMAJI D HAJI LATI F MEMAN
ver sus

STATE OF GUJARAT

(in Sp.CA 3564/ 99)

JAWAHARBHAI DAHYABHAI PATEL
versus
STATE OF GUJARAT & ORS
Appear ance:
MR NK MAJMUDAR for Petitioners
Ms. HARSHA DEVANI, A G P. for Respondent No. 1
M5 KJ BRAHVBHATT for Respondent No. 4
(in all the above matters)
CORAM : MR JUSTI CE D. C. SRI VASTAVA
Dat e of decision: 29/10/ 1999

ORAL COVMON JUDGEMENT



1. These three petitions involving cormmbn questions
of law and fact are proposed to be disposed of by comon
Judgnent / or der .

2. Special Gvil Application No.3560/99 was adnitted

by this Court on 11.5.1999. On the first day the
respondents were not heard. The other two wit petitions
have not been admitted so far. They are at the adm ssion
st age. In these petitions the order dated 27.3.1998,
Annexure : E, passed by respondent No.2 is under
chal | enge. The said order was passed by the Deputy
Col l ector, Dabhoi, holding that since the |and in
guesti on remai ned unused continuously fromthe years 1985
to 1988 without any agricultural and non-agricultural use
the said | and was resuned to the Government and order for
taki ng possession was passed and Manl atdar was directed
to take possession of the land in question. Vari ous
grounds have been taken by the petitioners challenging
t he i mpugned order.

3. Counter Affidavit has been filed by the Deputy
Collector. In this Counter Affidavit in Para : 4
prelimnary objection is raised that the inpugned order
was challenged earlier by Dharti nagar Co. Qper ati ve
Housi ng Society, who is respondent No.4 in Special Cvi
Application No.3560/99 and the said challenge failed in
Special Civil Applications No.6620 of 1998 and 6623 of
1998 decided by this Court on 28.12.1998, Annexure : F.
Accordingly the nain objection is that the nenbers of the
said housing co.operative society have no independent
| egal status to challenge the sanme order again. The
second prelimnary objection is that the petition suffers
from the vice of laches inasnmuch as inpugned order was
passed on 27.4.1998 whereas Special Civil Application
No. 3560 of 1999 was filed in April, 1999 i.e. after
del ay of one year

4. So far as nerits of the case are concerned it has

been pleaded in the counter affidavit that the order is
perfectly valid and justified and the |land was resumed in
accordance with law after giving opportunity of hearing
to the society.

5. On the prelimnary objection | earned Counsel for

the petitioner has argued vehenentally that none of the
objections in the nature of prelim nary objection can be
sust ai ned. According to him since the right and
interest of the petitioners were affected by the inpugned
order they had right to be heard and if notice would have
been given they could have raised their grievances before
the Authority. Violation of principles of nat ura



justice was conplained of by the | earned Counsel for the
petitioner with vehemence at the time of argument. He
has relied wupon tw decisions of this Court, but has
tried to distinguish the decision of the Apex Court on
the point unsuccessfully. The Apex Court in the case of
Daman Singh v/s. State of Punjab, reported in AIR 1985
SC 973, had an occasion to exanmne simlar question
regarding status of registered co.operative soci ety
vis-a-vis the nenbers of the registered society. The
Apex Court held that "....once a person becomes a nenber
of a co.operative society, he loses his individuality qua
the society and he has no i ndependent rights except those
given to himby the statute and the by-laws. He nust act
and speak through the society or rather, the society
al one can act and speak for himqua rights or duties of
the society as a body." According to the Apex Court, even
for the purpose of analgamation of the co.operative
society if notice to the society was issued, principles

of natural justice stood satisfied. Notice to the
soci ety, according to the Apex Court, will be deemed as
notice to all its nenbers. Notice to individual nenber
of a co.operative society, according to the opinion of
the Apex Court, 1is opposed to the very status of
co.operative society, a body corporate, and is therefore
unnecessary. These observations of the Apex Court were

tried to be distinguished by Shri N K Mjnudar on the
ground that the facts of that case were alltogether

different. It should not be forgotten that hiter Dicta
of the Suprene Court is equally binding on all the Courts
in India. Moreover here the law | aid down by the Apex

Court is that if notice is given to the co.operative
society it is not necessary to issue notice to the
nmenbers of the society. This principle has to be applied
in the instant case as such. Consequently | do not find
any nerit in the contention that notices should have been
given to the nenbers of the society seperately who are
the petitioners in this case.

6. On the factual side no notice could successfully

be given by the Authorities to the nmenbers for the
reasons given in Para : 11 of the Counter affidavit
wherein it is <clearly stated that no addresses are
supplied and no other details of the nenbers are given
except their nanmes. Consequently in the absence of other
details and addresses no notice could be given by the
Authority to the menbers.

7. The cases relied upon by Shri Mjnudar are

obvi ously distinguishable on facts. |In Anmarasinhji MIlls
Ltd. v/s. State of Qujarat, reported in 1999(2) G L.H
(W) 6 the facts were altogether different. Here breach



of principles of natural justice was up-held on the
ground that the Authority proposing to resune the |and
had relied upon materials which were never disclosed to
t he petitioner. Thus, in this case violation of
principles of natural justice was up-held on the ground
that the material upon which reliance was placed by the
Authority resuming the |land was neither supplied to the
petitioner nor it was disclosed in the show cause noti ce.
That is not the fact in the case under consideration
before ne. Hence the aforesaid verdict neither applies
to the facts of the case nor it can be preferred to the
verdict of the Apex Court referred to herei nabove.

8. Simlar is t he case of Yogeshwar nagar

Co. Operati ve Housing Society Ltd. v/s. State of
Gujarat, reported in 1999 (1) GL.H 321 which can also
be di stingui shed on facts. It was a case under the Urban

Land Ceiling Act where it was laid down that the
principles of natural justice were violated inasnuch as
while taking action under Sec.21(2) of the ULC Act show
cause notice was not given to the proposed dwell ers.

9. In these two cases the position of nenbers of

Regi stered co.operative society were neither considered
nor it was laid down that notices to such nmenbers of the
soci ety are necessary before any action is proposed which
islikely to affect their interest. Consequently these
cases are distinguishable on facts.

10. It is also difficult to accept the contention

that the nenbers of the society or sone of the nenbers
had no notice of the earlier wit petitions. The wit
petition No.6620/98 was filed by Dhartinagar Co.Qperative
Housing society through its Chairman Shri Abdul ngjid
Hajilatif Meman. He is petitioner in Special G vi
Application No.3564 of 1999 which is pending before ne
for admission. Along with him ten other persons were
joined as petitioners. Consequently Abdulmajid Hajilatif
Meman had notice of filing of earlier petition No.6620 of
1998 and he could have intinmated other nmenbers of the
society. Simlarly the wit petition No.6622 of 1998 was
filed by the said society through the same chairnman
Thus, at least one of the nenbers of the society had due
notice of the orders passed in the earlier wit petitions

against the society. |If earlier wit petitions No.6620
of 1998 and 6622 of 1998 were dismi ssed by this Court it
will be deened that all the points raised in the said
wit petitions were considered and not accepted. It is

not a case where the co.operative society in the earlier
petitions acted against the interest of its nenbers.
Para : 7 of the wit petition No.6620 of 1998 clearly



shows that it was stated that the nenbers of the society
bei ng owners of the plots were required to be heard
bef ore passing any order against them It was al so
pl eaded that the order was passed w thout issuing any
notice to the plot holders giving themopportunity of
hearing. It was also pleaded that plot holders were
necessary parties inasmuch as they were likely to be
affected by the said order, hence, opportunity of hearing
was to be afforded before passing any adverse order
affecting their rights. If inspite of these assertions
the wit petition was dismssed it will be deened that
these points were canvassed and consi dered by this Court
but not accepted. Thus, also on the grounds of
principles of resjudicata or on the ground of principle
anal ogus to resjudicata this plea cannot be pernmitted to
be raised by the nenbers individually through subsequent
wit petitions.

11. Thus, first prelinmnary objection that these wit
petitions are not maintainable in view of dismssal of
two earlier petitions filed by the co.operative society
has to be accepted and if this is so, there arises no
occasion to discuss the nmerits of these petitions. On
grounds of resjudicata and principles analogus to
resjudi cata these petitions are liable to be disni ssed.

12. In view of the aforesaid discussion there is no
necessity to consider the plea of laches. O course the
wit petitions have been filed after about one year of
passi ng of impugned order, but if these petitions fail on
first prelimnary objection, it is not necessary to
di scuss other prelimnary objections.

13. For the reasons given above Speci al G vi
Application No.3560/99 which was admitted for hearing is
hereby dism ssed with no order as to costs. Speci al

Cvil Application Nos.3564 and 3565 of 1999 which are
pendi ng adm ssion are dismssed at the adm ssion stage
with no order as to costs.

Date : October 29, 1999( D. C Srivastava, J. )
*sas*



