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1. VWet her Reporters of Local Papers may be all owed
to see the judgenents?

2. To be referred to the Reporter or not?

3. Whet her Their Lordships w sh to see the fair copy
of the judgenent?

4. VWhet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nade thereunder?

5. VWhether it is to be circulated to the Gvil Judge?

BABUPURI SHI VPURI GOSWAM
Ver sus
DY. COLLECTOR MEHSANA
Appear ance:
M. P.K Jani for MR PRAVIN P PANCHAL for Petitioner

CORAM : MR JUSTI CE KUNDAN SI NGH
Dat e of decision: 29/04/99

ORAL JUDGEMENT

Rul e. At the instance of the |earned
counsel for the petitioner, this matter is taken up for
final hearing today.

The petitioner is a trustee of Ganpati

tenmpl e, situated on Raj mahel road, Mahesana. The trust
has total area of land admeasuring 1547.47 sq.ntrs.
including the temple. The Gty Survey Superintendent,
Mahesana passed the order dated 8th February, 1999 that



the trust has unauthorisedly encroached upon excess | and
of the Covernment adnmeasuring 156 sq.ntrs. The City
Survey Superintendent therefore, directed the petitioner
to renove the encroachnment upon westernside ofthe | and
bearing survey no. 3931 bearing tikka no.153 adneasuri ng
155.57 sqg.ntrs. within seven days from the receipt of
t he notice/ order. The petitioner was also further
directed to pay an anpbunt of Rs. 250/- as fine and an
amount of Rs.1493.50 ps. as nesne profits for all this
period and in case the encroachnent is not renmpved within

stipulated period, the sanme will be renoved at the costs
of the Governnent and expenditure incurred for doing so
will be recovered fromthe petitioner. Therefore, the

petitioner filed RTS Appeal no.10 of 1999 before District
Col | ector, Mahesana in which the Deputy Collector
Mahesana by his order dated 17th April, 1999 stayed the
operation of the order dated 8th February, 1999 of the
City Survey Superintendent and directed the case to be
heard for final hearing on 6th May, 1999.

2. The learned cunsel for the petitioner
informed this Court that the stay has been extended till
today and the natter has been adjourned for final hearing
today before the Deputy Col | ector, Mahesana.

3. By nmeans of this petition, thepetitioner

has sought for quashing the proceedings for renoval of
encroachment alleged to have been nmade by the petitioner
as stated above.

4. The | earned counsel for the petitioner

submtted that the petitioner has filed an application
dated 5th Mar ch, 1999 bef ore t he Cty Sur vey
Super i nt endent for measuring the land, but wthout
considering that application and w thout neasuring the
area on which disputed encroachrment is said to have been
made, the City Survey Superintendent has passed the
i mpugned[ order for rermoval of the encroachnent in
di spute. The petitioner is also claimng this land on
the basis of the gift deed dated 9th Cctober, 1911
executed by Guru Shri Niranjandas and the area was shown
in the gift as 1 vigha and 14 gunthas out of of which 5
gunt has has al ready been taken over by the Minicipality

for widening the road. He further submitted that the
di sputed constructi on has been nmade onthe land within 1
vi gha and five gunt has of | and. It has not been
constructed on the government property. Hence,

nmeasurenents of this land are necessary for the decision,
but the authority has not taken neasurenents and has
passed the inmpugned order for renmoving the encroachment.



4. Considering the facts and circunstances

of the case, this petition is taken up for final hearing
today at the admission stage. In view of the above
position, this petition deserves to be all owed.

5. Accordingly, this petition is finally

di sposedof with a direction to the Deputy Collector
Mahesana to get the entire |and of the petitioner trust
neasured in order to know  whet her t he al | eged
encroachment is on the Government |and or on the trust
property. After getting the and neasured, the Deputy
Col l ector, Mahesana wll decide the appeal before whom
t he above appeal is already pending for final decision
The Deputy Collector, Mahesana is directed to decide the
appeal of the petitioner after getting the land of the
trust measured and determne as to whether the disputed
encroachnent is nmade on the Governnent property. The
Deputy Collector is directed to decide the above appea
within three nonths fromthe date of presentation of of
the certified copy of this order and till such decision
is taken, the all eged encroachment nade bythe petitioner
will not be renpved.

It is also informed by the |Iearned

advocate for the petitioner that the Deputy Coll ector has
already fixed the appeal for final hearing on 29.4.99
i.e. today. In case the appeal is decided today, the
decision inthe appeal wll not be inplenented. The
Deputy Collector, Mhesana is directed to decide the
appeal in light of the aforesaid observations. Rule is
nmade absol ute accordingly.
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