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ORAL JUDGEMENT
PER A. M KAPADI A, J
Respondent was tried by the |earned Additiona

Sessions Judge, Junagadh for conm ssion of the offences
puni shabl e under Sections 498A and 306 of the Indian



Penal Code on the accusation that he had abetted his wfe
in conmitting the suicide and she was subjected to nental
and physical cruelty by himand, therefore, she herself
by pouring kerosene on her body lit the fire and thereby
put an end to her life. At the conclusion of the trial
the learned trial Judge by his judgnent and order dated
30-10-91 passed in Sessions Case No. 140 of 1991 acquitted
t he respondent. Feeling aggrieved by the aforesaid
judgrment and order, the State of Gujarat has preferred
this appeal before us.

Briefly stated the prosecution case is that the

respondent married Jethiben before 8 to 10 years of the
i nci dent at Prabhas Patan and out of the said wedl ock the
deceased gave birth to three children. It is further
al l eged that the respondent was frequently giving nental
torture by beating his wife and, therefore, out of the
exasperation and frustration, the deceased |left her
matrinonial hone frequently and went to her parenta

hone. It is further alleged that she l eft her
mat ri noni al home for nore than 10 to 15 tinmes and went to
her parental honme. It is further alleged that prior to

four nmonths of the incident also she went to her parenta
hone and at that time at the intervention of her father
and the |eaders of the caste she again cane back to her
matri nonial home. It is further alleged that on the
fateful day, the respondent was sleeping outside his
house and because of the mental torture received fromthe
respondent, she poured kerosene on her person and lit the
fire with the result she received burn injuries. At that
ti me the nei ghbours Naranbhai and Bhi khabhai were called
and they went inside the house with |antern and saw the
deceased sitting in burnt conditions. Her clothes were
al so burnt and she received burn injuries throughout her
body. Therefore all of them including the respondent
took her to the Minicipal hospital in a rickshaw and
admtted her for treatnent and during the treatnent she
succumbed to the burn injuries on 11-6-91 at 11.00
Oclock. It is further the case of the prosecution that
during the treatment, the Medical O ficer informed the
pol i ce personnel of Prabhas Patan through nurse about the
al  eged occurrence and therefore the Duty Head Constable
Chandra Prabhas cane there. Police Oficer Ratila
Nar anbhai wrote a Yadi to the Executive Magistrate for
recording dying declaration of the injured Jethi and
pursuant to the sane the Executive Magistrate Dhol akia
cane to the hospital and recorded the dying declaration
at 8.15 a.m It is also the case of the prosecution that
the Duty Head Constabl e Chandrasi nh Prabhatsi nh has also
interrogated the deceased and recorded her conplaint and
the thunb i npression was al so obtained beneath the said



conplaint and thereafter the said conplaint was sent to
Prabhas Patan Police Station and pursuant to the sane
of fence was registered.

After registering the offence, the investigation

was put into notion and the statenents of various
witnersses were recorded; panchnama of the scene of
of fence was al so prepared; inquest panchnama was also
drawmn and the dead body was sent for autopsy and at the
concl usion of the investigation, the offence was divul ged
agai nst the respondent. He was chargesheeted for the
conmi ssion of the aforesaid offences.

On conmittal, the Ilearned Additional Sessions
Judge franed charge which was read over and explained to
t he respondent. The respondent pleaded not guilty and

clained to be tried. Therefore he was put up on trial

The prosecution , in order to bring hone the
charge levelled against the respondent, examned the
foll owi ng w tnesses :

W tness No. Nane of w tness Ex. No.

1Dr. Pranjibhai Devjibhai Mvaliya 5
Vi nodrai Ratilal Dhol akia 14

Val abhai Kar sanbhai 17

Nar anbhai Govi ndbhai 18

Sanmat bhai Naranbhai 19

Bhi khabhai Ji vabhai 20
Chandrasi nh  Prabhat si nh 21

Rati gar Narangar 24

Par bat si nh Bhur abhai Bariya 26
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In order to prove the culpability of the respondent, the
prosecution also placed reliance on various docunents
whi ch were produced during the trial

After recording of evidence of the prosecution

Wi t nesses was over, the learned trial Judge recorded the
statement of the accused under section 313 of the
Crimnal Procedure Code with a view to explain the

incrimnating evidence recorded against him In the
further statenent also he reiterated that he is innocent
and falsely inplicated in this case. He has further

stated therein that there was no electricity in his house
and therefore he was using kerosene-lantern and for the
purpose of cooking also, he was using kerosene. He has
further stated that he had never beaten her nor he had
given nmental torture to her. He has never abetted her to



conmit suicide nor he had created any situation to commt
sui ci de. Their fanmily affairs were going on very
snoot hly and were mai ntaining thensel ves by doing | abour
work and out of the wed lock they have got three
children. He has not exam ned any defence witness.

The learned trial Judge appreciated the evidence
led by the prosecution and recorded the foll owi ng
concl usi ons:

1 The prosecution has failed to establish that the
deceased was subjected to nental and physica
cruelty by the respondent.

2 The evidence of the prosecution wtnesses is ful
of contradictions so far as the allegation wth
respect to nental and physical cruelty is
concer ned.

3. The dying declaration Ex.16 recorded by the
Executive Magistrate Dhol akia and the conplaint
Ex.23 recorded by the Head Constabl e Chandrasi nh
Pr abhat si nh whi ch has becone t he dyi ng
declaration as the injured died subsequently do
not inspire any confidence in view of the 100
percent burn injuries received by the deceased.

4. There are contradictory versions with respect to
the tine of recording dying declaration, EXx.16
and the conpl aint, Ex.23.

5. At the tine of recording the dying declaration
the relatives of the deceased were present and
therefore the possibility of tutoring t he
deceased cannot be rul ed out.

6. The prosecution has failed to prove that the
respondent abetted the deceased to commi t
sui ci de.

In view of the aforesaid conclusions, the |earned

trial Judge acquitted the accused of the offences
puni shabl e under Sections 306 and 498 of the |Indian Pena
Code, giving rise to the present appeal

M. B. D. Desai , | ear ned Addi ti onal Publ i c

Prosecutor appearing for the State has taken us through
the entire testinonial collection on record and cont ended
that the FIR and the dying declaration are genui ne pieces
of evidence and on the basis of the sane the |earned
trial Judge ought to have convicted the accused of the



of fences with which he was charged and according to him
there is no infirmty in both the pieces of docunentary
evidence viz the FIR and the dying declaration. The
aut hors of both the documents have been exam ned by the
prosecution and their evidence is clinching and on the
basis of their evidence, both the docunments have been
proved beyond doubt. He does not rest here. He further
contended that in view of the -evidence of Prosecution
Wt nesses Nos. 3,4, and 5, the charge that the deceased
was subjected to mental and physical cruelty is also
proved and there is anple evidence on record to establish
that the accused has abetted the deceased to conmt
suicide and, therefore, the finding recorded by the
learned trial Judge is vulnerable which requires to be
guashed and set aside by this Court by holding that the
accused is gquilty for the offences for which he was
charged and accordingly he may be convi ct ed and
sent enced.

The evidence of the prosecution can be divided

into two conpartments. First conpartment consists of the
dyi ng decl aration, Ex.16 and the conplaint Ex.23 which
has becone the dying declaration as the deceased
succunmbed to the burn injuries during the treatnent and
t he second conpartnment consists of the oral testinony of
the w tnesses viz the father and other relatives of the
deceased.

W shall now deal with the evidence of the first

conpartnent i.e. the dying declaration . In order to
prove the dying declaration, Ex.16, the prosecution has
exam ned PW2 Vinodrai Ratilal Dholakia, Ex.14 who, inter
alia, testified that on 11-6-91 he was informed by Patan
Police with the Police Yadi and on receiving the said
Yadi he went to Veraval Municipal Hospital where Dr.
Ni nbar k was present who acconpani ed hi mwhile he recorded
the dying declaration. He had asked all the relatives of
the injured to go outside the ward and thereafter he
started recording dying declaration. He al so obtai ned
the certificate fromthe said doctor with respect to her
physi cal condition and al so ascertai ned as to whether the
injured was in conscious state of affairs. He recorded
t he dying declaration in question-answer form He also
obtained the right thunb inpression of the injured
beneath the said statement. The said statement is on
record at Ex.16. It may be appreciated that during the
cross-exam nation he denied all the suggestions put by
the defence counsel and repelled all the suggestions.
Now so far as the conplaint, Ex.23, is concerned, the
prosecution has exam ned PW?7 Chandrasi nh Prabhatsinh
Ex.21. He has, inter alia, testified that on 11-6-91 he



was on duty at Prabhas Patan Police Station and on
recei ving the nmessage fromthe hospital Duty Constable
Rati gar Narangar he went to Veraval Muinicipal Hospita
where he found deceased Jethi ben under treatnent in the
Burns \Ward. He reached there at 8.15 in the norning and
recorded her conplaint. The said conplaint is on record
at Ex.23. After recording the said conplaint, he went to
the Police Station and the offence was registered. It
may be appreciated that in the cross-examnation he has
stated that he reached the Hospital at 8.15 a.m and he
interrogated the injured for 5 to 10 ninutes and
thereafter he started recording the conplaint which

| asted for 15 mi nutes. He has unequivocally adnmtted
t hat when he reached the Hospital |lot of relatives of the
deceased, including the |eaders of the comunity, had

gat hered there. He has al so unequivocally admitted that
Jethiben received burn injuries all throughout her body
and therefore she was serious. However, he has repelled
the suggestion that Jethiben was not able to speak and
gi ve her statement. He has also unequivocally admtted
that he had not obtained any certificate from the
concerned doctor who was on duty whether she was in a
conscious state of affairs to give her statenent

Further he has also admitted that when he recorded the

conpl ai nt, the relatives of Jethiben were standing
outside the Burns Ward. He has further admitted that the
Executive Magistrate had not cone till the tinme he was in
the Wrd as he cane prior to his arrival. He has

unequi vocal Iy deni ed the suggestion that in his presence,
the Executive Magistrate canme there and recorded the
dyi ng declaration . He has further admtted that he was
in the hospital from8.15 to 9.15 a. m

Now on over all appreciation of the evidence of

the aforesaid two witnesses, it can be made out that the
Executive Magi strate al so started recording dying
declaration at 8.15 a.m and conpleted it at 8.25. Now
in view of the contradictory evidence of both the
Wi t nesses, the presence of both of themin the hospita

from8.15 to 9.15 a.m becomes doubtful. W fail to
under stand why Head Constabl e Chandrasi nh Prabhat si nh has
denied that in his presence the Executive Magistrate had
cone and recorded the dying declaration. |In view of this
contradictory evidence, it is very difficult to come to
the conclusion that both the pieces of docunentary
evidence are genuine and free fromany doubt. On the
contrary, according to us, thisis a serious infirmty
found in the prosecution evidence. On having perused the
dying declaration , Ex.16, recorded by the Executive
Magi strate, we also could notice that the doctor has
stated that the deceased was conscious but he has not



stated whether the deceased was in a nental state of
affairs and in a position to depose or make a statemnent.
Furt hernore, the concerned doctor is also not exanmined to
prove that the injured was in a nmental and physical state
of affairs to depose or make a statenent.

Now, after havi ng f ound t he af oresai d

infirmties, let us exanne whether the deceased was
conscious and in fit state of affairs to depose in view
of 100 per cent burn injuries received by her. 1In this

regard according to the evidence of PW1 Dr. Prenj i bhai
Devji bhai, whose evidence is recorded at Ex.5, it is seen
that on 11-6-91 he was serving as a Medical Oficer
Veraval Municipal Hospital and he was on duty in the
nor ni ng hours. He received the dead body of deceased
Jet hi ben for perform ng autopsy. He, i nter alia
testified that she had first, second and third degree
burns fromhead to legs. He has also testified that she
was in conscious state of affairs. She was acconpani ed
by Masari bhai Bhayabhai and Naranbhai CGovi ndbhai Vaj a.
He inforned Prabhas Patan Police Station . He had al so
asked the injured about the injury which she sustained
and she replied that she wanted to die and, therefore,
she poured kerosene on her body and lit the fire. She
died on the sane day at 11.00 O cl ock. According to us,
this was al so oral dying declaration. It was first in
poi nt of tinme. In the said statement before the
concerned doctor, she has nowhere stated that she was
subjected to nental and physical cruelty by her husband
and her husband abetted to commit sui cide. However, he
has ruled out the theory put by the defence about the
accidental death and he reiterated that it was a suicida
deat h.

On over all appreciation of the evidence of PW1
Dr.Prenjibhai, it is established that the deceased made a
statenment before the concerned doctor wherein she has
stated that she wanted to die and therefore she poured
kerosene on her person and lit the fire. If she would
have been abetted to comrit suicide, then she would have
stated the same version before the concerned doctor also
that her husband had abetted to commit suicide, but it is
not so.

The evidence of Dr. Prenjibhai is free from any

doubt and there is no reason to discard his ora
testinmony and on the basis of the said evidence, it is
not difficult to come to the conclusion that Ex.16 and
Ex.23 are got up and fabricated docunents which were
recorded in presence of the relatives of the deceased and
the possibility also cannot be ruled out that she nust



have been tutored to falsely inplicate the accused.

Now coming to the evidence of t he second
conpartnment which consists of oral evidence of PW3
Val abhai Karsanbhai, Ex.17 father of the decdeased, PW 4
Nar anbhai Govi ndbhai, Ex.18 , |eader of their caste, PW5
Samat bhai  Naranbhai , Ex.19 ,a nei ghbour of the deceased
and PW 6 Bhi khabhai Jivabhai, Ex.20 the landlord of the
accused, except Valabhai Karsanbhai, the father of the
deceased, none has stated that the deceased was subjected
to nental and physical cruelty. However, Val abhai has
unequi vocal |y admtted that he had not |odged any
conplaint in that connection. Naturally Valabhai being
father of the deceased has stated so. But on perusal of
the cross-exanination , we have noti ced SO many
contradictions in his evidence. He has given gobye to
his previous statenent recorded by the police and he has
overstated in his oral evidence. The evidence of rest of
the wi tnesses does not suggest any allegation about the
deceased being subjected to nental and physical cruelty
by the respondent. The evidence of PW 5 Sanatbha
Nar anbhai unequi vocal |y suggests that Jethiben was not
able to speak properly. Her parent interrogated her but
t he statenent nade by her was not understandable. He has
al so unequivocally stated that in his presence the
Executive Magistrate and the police personnel came there.
The evidene of PW 6 Bhikhabhai Jivabhai ruled out the
story of the deceased being subjected to nmental and
physical cruelty by the respondent. He being a |andlord
and residing in the adjoining house was the first person
who could have noticed if there was nental and physica
cruelty sustained by her. However, he has not whispered
a word about the sane in his evidence. On the contrary
hi s evi dence suggests that the deceased and the accused
were on very good terns and there was no quarrel between
them and their relations were harnoni ous. The evi dence
of the second conpartnment also ruled out the theory of
t he deceased being abetted by the respondent to conmt
suicide and she was subjected to nental and physica
cruelty by the respondent.

On over all appreciation of the af oresai d

evi dence coupled with t he docunents i.e. dyi ng
declaration Ex.16 and the conplaint Ex.23 which has
becorme dying declaration after the deceased succunbed to
the injuries, the follow ng aspects can be highlighted:

1 The suicidal death of the deceased is proved.

2 Ex. 16 dying declaration recorded by the Executive
Magi strate is not free fromdoubt and it suffers



3 Conpl
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5 The
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fromthe grave infirmties with the recording of
time. At the tinme of recording the said dying
declaration, the relatives, including the father
of the deceased and the | eaders of the comunity
were very much present inside the Burns Ward

Therefore, the possibility cannot be rul ed out
about she being tutored by the relatives and,
therefore, no reliance can be placed on the said
pi ece of evidence.

aint, Ex.23, as noticed hereinabove and
whi ch has beconme the dying declaration is also
not free fromany doubt. It was recorded by the
Investigating Oficer wthout ascertaining and
verifying from the concerned doctor about the
physi cal and nental condition of the deceased
whet her she was able to gi ve her statemnent.
Therefore, serious doubt is raised upon the said
pi ece of evidence.

both the documents referred to herei nabove,

it is evident that t hey wer e recor ded
simul taneously in the presence of the father and
the relatives of the deceased.

evi dence of Head Const abl e Chandr asi nh
Prabhatsi nh al so does not inspire any confidence
as according to him when he went to t he
hospital, the Executive Magistrate was not there.
But in view of the tine nentioned in Exs.16 and
23, the Executive Magistrate was very nuch
present in the hospital

evi dence of PW3 Val abhai Karsanbhai, the
father of the deceased, suffers fromso nany
contradictions and, therefore, no reliance can be
pl aced on the same with respect to the allegation
made agai nst the respondent for giving nental and
physical cruelty to the deceased

7 The evidence of other witnesses i.e. Prosecution

8 The

Wtnesses Nos. 4,5, and 6 suggests that they
were present at the tinme of recording both the
doucnents i.e. Ex.16 and Ex.23 and from their
evidence, it has been divul ged that the deceased
was not able to speak properly and it was not
under st andabl e.

evidence of PW 1 Dr.Prenjibhai is SO
clinching which ruled out the theory that the
accused abetted the deceased to commit suicide



because as per his evidence, the deceased had
stated before himthat she wanted to die and,
therefore, she herself poured kerosene and |it
the fire. Therefore, the evidence of Dr.
Prenjibhai puts the last nail to the coffin of
t he prosecution case and in view of his evidence
there is no substance in the prosecution case.

On the conclusions as above, we are of the
opinion that the learned trial Judge has very rightly
appreciated the evidence led by the prosecution and
reached a just and correct conclusion which does not
require any interference by this Court, but on the
contrary, it requires our affirmation, when we are in
full agreenent with the reasoning and the concl usions
arrived at by the learned trial Judge.

Moreover, this is an acquittal appeal in which
Court should be slow to interfere with the order of

acquittal. Infirmties in the prosecution case go to the
root of the natter and strike a vital blowon the
prosecution case. In such a case, it would not be safe

to set aside the order of acquittal, nmore particularly,
when the evidence has not inspired confidence of the

| earned trial judge. As this Court is in genera
agreement with the view expressed by the learned trial
judge, it is not necessary for this Court either to
reiterate the evidence of the prosecution wtnesses or to
restate reasons given by the learned trial judge for
acquittal and in our view, expression of genera
agreenment with the view taken by the learned trial judge

would be sufficient in the facts of the present case for
not interfering with the judgnment of the learned tria
judge and this is so, in view of the decisions rendered
by the Hon'ble Supreme Court in the case of Grija
Nandi ni Devi and others v. Bijendra Narain Chaudhari,
AR 1967 SC 1124 and State of Karnataka v. Henma Reddy
and another, AIR 1981 SC 1417. On overall appreciation
of evidence, this Court is satisfied that there is no
infirmty in the reasons assigned by the learned trial
judge for acquitting the respondent / original accused.
Suffice it to say that the learned trial judge has given
cogent and convincing reasons for acquitting t he
respondent / original accused and the |earned A P.P. has
failed to dislodge the reasons given by the learned tria
judge and convince this Court to take a view contrary to
the one taken by the learned trial judge. Ther ef or e,
there is no nmerit in the acquittal appeal

In the result, the appeal filed by the State
being neritless, is dismssed. The respondent is on bail



Therefore, his bail bonds shall stand cancelled. Sureties
are di scharged.
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