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ORAL JUDGEMENT

#.  Rule. Service of rule is waived by |earned counse
for the respondent.

#. Heard | earned counsel for the parties.

#. The facts briefly stated are that the petitioner is
the owner of Gokulesh Petrol Punp and had enployed



respondent Hi nalay R Shah. H's services were
termnated with effect from9.7.94 wi thout conplying with
the provisions of the Industrial D sputes Act as to the
retrenchment. Hi s services were continuous for a period
of nmore than one year. This dispute was referred to the
Labour Court, Ahnmedabad. At the time of hearing it was
urged by the petitioner enployer that by witten
conprom se dated 25.7.97 the dispute has been settled out

of court. The worknan had accepted in full and fina
settlenent of his claima sumof Rs.7301/- which was paid
to himand therefore no dispute survives. A conproni se

deed executed on stanmp of Rs.20/- which was purchased on
24.7.95 signed by the worknen and one Pankaj R Miraval a
aut horised representative of the enpl oyer and an
affidavit on Rs.10/- stanp of the same date sworn by the
wor kman before the notary acknowl edging the fact of
conprom se and receipt of paynent was filed. Conprom se
deed was also verified by Notary. The fact that these
docunents contained the signatures of the worknen were
not denied. However it was asserted that the signatures
were obtained under duress and it was not a conpromn se
with the free will of the workman therefore not binding
on him He al so deni ed to have received any
consi deration stated in the document. The Labour Court
found that the docunent in question was executed under
duress and was not in proper forminasnuch as it was not
attested by two witnesses and it has not been arrived at
before the court but outside the court is not binding.
On exanining the case of the worknman on the nerit of
term nation order, finding it to be a case of illegal
retrenchnent, the Labour Court ordered reinstatement with
50% backwages by his award dated 3.12.97. That award is
under challenge in this petition

#. In arriving at the conclusion, that the signature of
t he enpl oyee has been obtained under duress, prinary
consideration that weighed with the Labour Court is that
at no place, the enployer's signhature appears on any
docunent but only representative of the enployer who is
an advocate has signed the proceedings before t he
conciliation officer as well as on the docunent of
conprom se, and that the fact that no responsi ble person
from enpl oyer's establishment has been present before the
conciliation officer

#. The fact that Pankaj Mirawala was authorised
representative of the enployer before the |abour court is
not in dispute. Authority of agent of aut hori sed

representative to enter the conprom se and the fact of
conprom se under signature of such agent is not disputed
by the enployer, the party on whose behalf the agents



acts. Thus its binding nature for the enployer cannot be
doubted. Law envi sage conprom se signed by agent of the
party to be as nuch binding as signed by the principal
unl ess dispute is between the principal and agent or
dispute is as to authority of agent to sign. Both the
contingencies are not present. Neither the authority of
M. Muravala to enter into conprom se has been
chal | enged nor the principal has denied the conprom se.
Such docunent cannot be invalidated on the ground of want
of signature of principal at the behest of other party to
agreenment, if it 1is otherwise valid. The objection to
such conprom se has only been as to form if the plea as
to want of free consent is not upheld.

#. So is the question whether enployer has appeared in
person before conciliation officer is wholly irrel evant
to consider the wvalidity of plea of consent under
coercion or of free will, during the course of pending
proceedi ng before | abour court. |If it is found that a
conprom se has been arrived at by free consent, which is
lawful, it cannot be challenged by a party signing the
same on the ground that other party has only represented
t hrough agent and not personally. It nay be open for a
party not to agree wth any conpronm se with agent of
another party. But once he settles with the dispute with
agent, he cannot denounce on the ground that settlenent
is not with principal

#. From the record of the Labour court it appears that
the workman has filed along with his list of documents on
which he relies a copy of his own affidavit dated 2.8.95
the original copy of which has been placed on record by
| earned counsel for the workman during the course of
hearing of this petition. The application bears the date
of 21.8.95 corrected to 12.9.1995 and bears the
endor senent of giving a copy to the enployer on 4.2.97.
Apart fromthis an affidavit was filed on 16.1.1996. The
witten argunents were also submitted by the workman in
whi ch he raised question about the binding nature of the
conprom se dated 25.7.95 alleging the signature to have
been obtained under duress, no paynent having been
received by himas alleged in the said docunments and al so
defects as to the form of settlenment envi saged under
Section 2(p) of the Industrial Disputes Act. The
Tribunal has noticed that the two stanmp papers on which
settlenent and affidavit of the workman have been
executed and notari sed were purchased by the clerk of the
agent of the enployer, for draw ng inference against the
enpl oyer and in favour of the workman about the dubious
nature of the two docunents.



#. In this connection perusal of the award and record
goes to show that vital and relevant nmaterial has not
been considered by the court. No reference has been nade
to affidavit dated 2.8.95 filed by the workman hinself.
That docunment which is a statenent of the worknman hinsel f
goes to show that in no uncertain ternms that in the first
instance there was settlenent between the agent of the
wor kman and the enpl oyer through some Pankaj R Miraval a
for a sum of Rs.20000/-. However that did not cone
through finally. Thereafter in the graphic detail it has
been stated that on 6.5.95 a person who was wor ki ng at
the establishment of enployer named Dat Bahadur with
three other persons cornered him took the workman to
Pankaj R Mirawal a on the knife point and revol ver point
and there he was nade to sign on a conpronise deed and
some blank papers, and he was asked to | eave Ahnedabad.
In this atnmosphere he | eft Ahnedabad on 8.5.95. At this
juncture it becones relevant to recall that the two
docunents relied on by the enployer are executed on
25.7.95, wthin ten days before the execution of this
affidavit. Stanps on which those docunents have bee
execut ed have been purchased only on 24.7.95. Both the
docunents bear the signature of the workman one of which
viz., the affidavit is on the back of stanp paper itself
whi ch has been notarised on 25.7.95. The workman now in
his witten argunents, in 1997 denounce the agreenent
executed in 24th July 1995 on the like assertions in
whi ch he denounced the all eged conproni se which he signed
on 6.5.95. Strangely, no reference to incident of July
1995 has been made in an affidavit sworn in on 2.8.95
while details have been stated about incident which has
taken place in May 1995 concerning the same dispute and
no reference whatsoever to this has been made in the
affidavit dated 16.1.1996. The docunent dated 2.8.95
which was the docunent of the workman hinself, and
unequi vocal ly tol d about process of conmpronise going on
between the parties at that stage voluntarily through
their agents and the chronol ogy of events which has a
vi tal beari ng on considering the question of the
conprom se having been arrived at voluntarily or
involuntarily, on the basis of facts alleged in witten
argunents. The Labour Court has failed to notice this
fact which cannot be di sputed and deni ed by the worknan.
Particularly it may be noticed that no conplaint has been
made to any authority about the incident of threat to the
wor kman by use of knife and revolver in May 1995 or in
July 1995. In these circunstances, could any court
arrive at the conclusion to which the Iabour court has
arrived at wthout giving consideration to these facts
speaking fromthe record and remai n unexplained is open
to serious doubt.



#. It may be further noticed that in affidavit dated
2.8.95 the worknman asserts that on 6.5.95 he was nmade to
sign papers of conmprom se and settlenent and and four
five plain papers. These assertions about threat and
conduct of Miravala in affidavit dated 2.8.85 obviously
even if assumed to be correct cannot have reference to
the docunent executed in July 1995 on stanp papers
purchased on 24th July 1995. |In his statenent also he
has categorically stated that he |left Ahnedabad on or
around 8.5.95 and thereafter he has returned in January
1997 after about a gap of one year and two nonths. This
statenent also falsifies his contention about use of
duress in July 1995 inasmuch as once the workman admits
his signature on two docurments on stanp papers purchased
in July 1995 and notarised in July 1995 his presence in
July 1995 and execution of the docunent in July 1995
before notary stand proved. 1In his statenent recorded on
7.2.97 he adnmits his signatures on conpronmise Exh. 12/1
and asserts that he has entered this conpromise wth
| awyer of managenent and he has engaged |awyer
thereafter. He admits his signatures on affidavit 12/2
in his cross exam nation but neither denies its contents
or his having not signed the same before notary public
who has verified the sane. The photo copies of the
conprom se deed as well as affidavit prepared on 25.7.95
has been produced in court on 11.3.96 after delivering

copy to the representative of the worknman. Yet, no
attenpt was nmade denying the validity of these two
docunents until he was exam ned. |In these circunstances

the finding as to execution of conprom se on 25.7.95 and
affidavit dated 25.7.95 has been executed under threat
and duress stand viti ated.

##. Another contention that the conpronise does not
conform to the formof settlenment under Section 2(p) of
the Industrial Disputes Act in the context of the present
controversy is also not sustainable. One objection that
has been raised to the validity of the conpronise is that
it has not been signed by two witnesses, though placed

has been indicated in the docunent. It is not the
requi renent of |aw that an agreement of conprom se should
be attested by witnesses. The fact that it may be

desirable to do so cannot be raised to the status of
being a mandatory statutory condition for the validity of
docunent itself. So also distinction has to be nade
bet ween the settl enent between an enpl oyer and enployee
in settling the dispute providing terns of enploynment
froma conprom se in pending dispute by which one party
may agree to wthdraw from the dispute on receiving
certain consideration, particularly in the case where the



di spute is not that between workmen as a body and the
enpl oyer but the dispute which is of individual character
and has been made subject matter of reference because of
t he special provisions of Section 2A. But for section 2A
such sort of individual disputes would not have been
governed by the provisions of the Industrial disputes Act

at all what has been considered industrial dispute and
referable to the Labour court or industrial Tribunal for
adj udi cati on. The concept of settlenent inherent in

Section 2(p) as it was introduced at the tine of
conmencenent of the Act in 1947 itself in the very schene
of things related to the disputes relating to body of
wor knmen and not the individual disputes and to process of
col l ective bargai ning between the worknen through their
representative and the enployer so as to bind all the
wor kmen whet her they are party to such settlenment or not.
As the sanme were given inportance as a neans of enforcing
i ndustrial peace through collective bar gai ni ng and
strives for what is best in the interest of workmen in
terns of enployment. Section 2(p) read with Section 18
makes this schenme abundantly clear, that the same cannot
be placed at par with resolution of individual disputes
t hrough negoti ati ons between parties to the dispute.

##. Section 2(k), which defines industrial dispute
and remai ned unchanged since its enactnent, had used
expression enpl oyees and worknen in plural form |t does
not enconpass within it a dispute which is of individua
wor kman and does not evolve interest of other worknan,
properly termed as conmmunity of interest.

##. Supreme Court in Central Provinces Transport Service
Limted v. R C Pat wardhan AIR 1957 SC 104 and
Newspapers Linmted v. I ndustrial Tribunal AIR 1957 SC
532 and Worknman v. Dharanpal Prenthand (1963) 3 SCR 394
ruled that dispute between an enployer and a single

wor kman cannot be per se an industrial dispute. It may
becorme one if it is taken up by a trade union or a number
of wor knen. Conmmunity of interest of the worknen of the

establ i shnent was held to be essential ingredient of an
“industrial dispute' under the Act.

##. Term settlenent' that found expression in Section
2(p) had direct nexus in the context to agreenents or
settlenents arrived at between an enployer and its
workman with the agreenment relating to an industrial
dispute falling within the meaning of Section 2(k) and
referrabl e to agr eenent resulting from collective
bargaining in settling such industrial dispute where
plurality of workmen were involved or comunity of
interest in such dispute was there where it related to an



i ndi vi dual wor knen. It may be noticed that at its
inception “settlement' was defined to nean a settlenent
arrived at in the course of a conciliation proceeding.
Settl ement arrived at ot herw se than during the
conciliation proceeding were not covered until under
Central Act No. 36 of 1956 cl ause 2(p) was substituted
with the follow ng:

"2(p) “"settlenent" neans a settlenent arrived at

inthe course of conciliation proceeding and
includes a witten agreenent between the enpl oyer
and worknen arrived at otherwise than in the
course of «conciliation proceeding where such
agreement has been signed by the parties thereto
in such manner as nay be prescribed and a copy
t hereof has been sent to an officer authorised in
this behalf by the appropriate Governnent and the
conciliation officer"

#i. One can discern that again as in Section 2(k) the
pl ural expression “worknen' was used. This spoke of
agreenment during the course of conciliation proceedings
or otherw se between parties. This clearly indicated

that definition was directly referrable to settlenent or
agreenents between parties to an industrial dispute,
which was to be resolved by such settlement. obviously
this could have reference to settlenent of dispute in
which large nunber of workmen were involved or interest
of large number of worknen was there even in individua
di spute by coll ective bargai ni ng.

#i. Section 18 decl ared the binding nature of
settlenents and awards. Under Subsection (1) again
bi ndi ng nature of settlement arrived at between plurality
of worknmen otherwi se than in conciliation proceedi ng was
made bi nding on parties to agreement and under subsection
(3) settlenent arrived at in the course of conciliation
proceedings is made binding not only on parties to
settlenent, but parties to industrial disputes including

all those who have participated in proceedi ngs on being
summoned before the concerned authority as parties
thereto as well as it binds, where one of the party is
worknmen, to all the worknmen, who are parties to

settlenent as well as those who are though not parties to
settlenent but were enployed in the establishment as on
the date to which dispute relates and also to those who
are enployed thereafter. Thus in the schenme of Act,
which primarily related to settle t he i ndustri al
di sputes, either through adjudication or settlenent, made
provision as to define “industrial dispute', “settlenent

and declared binding nature of settlenment or agreenents



bet ween parties to such industrial dispute, settlenent of
di sputes was relatable to protecting comunity interest
t hrough col | ective bargaini ng.

##. The schene of Industrial Disputes Act underlines the
policy of collective bargaining in the economic field to
achi eve the object of Iabour welfare by providing
protecti on agai nst uneven strengths of individual workman
and the enployer. Ludwing Teller in his work °Labour
Di sputes and Collective Bargaining' has cleared that it
envi sages plurality of enployees on one side of the 1line
of dispute. He broadly defines collective bargaining as
an agreenent between a single enployer or an association
of employers on one hand and a |abour union upon the
other which regulates the terns and condition of
enpl oyment . The term “collective' as applied to
col l ective bargai ning agreement will be seen to reflect
plurality not of the enployers who may be parties thereto
but the enployees therein involved. Again the term
collective bargaining is reserved to nean bargaining
between an enpl oyer or group of enployer and a bona fide

[ abour uni on. In this context use of expr essi on
“workmen' in plurality in the definition of industria
di spute in Section 2(k) and of settlement in Section 2(p)
is significant. The definition of “industrial dispute'

since its enactnent in 1947 has renmained unchanged.
Keeping in view the object of the Act and the use of
plural expression of “worknmen' as one of parties to
di spute while defining the term “industrial dispute', the
interpretation it received through courts established
that the policy behind the Act is to protect worknmen as a
cl ass against wunfair |abour practices. Wat inparts to
the dispute of a workman the character of an industria
dispute is that it affects the right of workmen as a
class. Reference may be nade to Indian Cable Co. Ltd.
v. Wrkman (1962) 1 LLJ 409.

##. Giffith, CJ. in Federated Saw M 1| Tinber Yard
and General Wod Wrkers Enpl oyees Associations v. Janes
Moore & Sons Proprietary Ltd. 8 CLR 465 opi ned:

"The word industrial ..... as used to the nature

of quality of disputes ..... denot es t wo
qualities which distinguish themfrom ordinary
private disputes between individuals nanely (i)
that the dispute relates to industrial matters
and (ii) that on one side at |least of the dispute
the disputant are a body of men acting
col lectively and not individually.

##. Suprene Court speaking through Gaj endragadkar, J in



Associ at ed Cenent Conpanies Linmted vs. Their Wor knmen
AR 1960 SC 777 said an el ement of collective bargaining
which is the essential feature of nobdern trade union
novement is necessarily i nvol ved in i ndustri al
adj udi cati on.

##. In this connection opinion of Isaac, J in GCeorge
Hudson Ltd. V. Australian Tinber Worrkers Union 32 CLR
413 may be usefully referred to:

"The very nature of an industrial dispute as

di stingui shed froman individual dispute is to
obtain new industrial conditions, not nerely for
specific individuals then working from the
specific individuals then enploying then and not
for the noment only, but for the class of
enpl oyees from the class of enployees. It is a
battle of claimants not for thensel ves al one"

##. It is in the context of the object and applicability
of provision the requirement of signing settlenent in
prescribed form and sending the copy thereof to an
officer authorised in this behalf by the appropriate
CGovernment was envisaged under Section 2(p) and rules
were franed to given effect to that provision viz., to
provide for necessary procedural safeguards to protect
settlenents or agreenent arrived at through collective
bargaining to be binding and not to be punctured by
i ndi vidual dissents at the sane tine providing the safety
nmeasures to ensure that settlenment is bona fide arrived
at through collective bargaining. These provisions as
enacted did not enconpass wthin its scope individua
di spute of a single worknman or resolving such individua
di spute by the parties to dispute, wthout recourse to
col l ective bargai ni ng.

##. 1t is pertinent to recall that Suprenme Court in
Newspapers Ltd. v. State Industrial Tribunal AIR 1957 SC
532 held while considering |ike provision under U P.
I ndustrial Disputes Act:

"The object of the Act 1is the prevention of
industrial strife, strikes and |ocks out and the
promotion of industrial peace and not to take the
place of the ordinary tribunals of the |and for
t he enforcenent of contracts between an enpl oyer
and an individual workman. Thus viewed the
provision of the Act lead to the conclusion that
its applicability to an individual dispute as
opposed to dispute involving a group of worknen
is excluded wunless it acquires the genera



characteristics of an industrial dispute, Vviz.
the worknmen as a body or a considerable section
of them make conmon cause with individual workman
and thus create conditions cont enpl at ed by
Section 3 of the Utar Pradesh Act which is the
foundation of State Governmental action under
that Act. The other provisions which follow that
section only subserve the carrying out the
obj ects of the Act specified therein"

The court further said:

"The use of words workmen and workman in Rule 26
is indicative of the intention of the Act being
applicable to collective disputes and not to
i ndividual ones and this is fortified by the
finality and the binding effect to awards by Rule
28 and nore specially by Section 18 of the
Contract Act which nakes the awards bi ndi ng not
only on the individuals present or represented
but on al | t he wor kman enployed in the
est abl i shnent and even on future entrants."

##. In this background of existing schenme of provisions
relating to industrial disputes, and settlenents, under
the Industrial Disputes Act by Central Act No. 35 of
1965 Section 2A was inserted in Industrial Disputes Act
in 1965 with effect from 1.12.65. By this insertion
i ndi vidual dispute about termnation of enploynent of
work coul d al so be brought within resolution process by
hinsel f without involving comunity of interest. Thus
Section 2A envi saged consi derati on of individual dispute
of a workman with his enployer as to discharge, dismssa
or retrenchnent or otherwise ternmination of services
whi ch coul d be agitated and consi dered under the schene
of I ndustri al Di sputes Act, but wthout involving
conmunity interest of worknmen as a class. The object of
new i nsertion was obviously not to declare the individua
dispute as common cause of a class of worknen but to
extent the benefit of machinery to protect the individua
wor kman in case of termination of service. Applicability
of machi nery provision particularly of procedures nust be
viewed in this context, while considering individua

di sput es. In this context, | amof the opinion that
where a di spute does not involve conmmunity interest and
| acks el emrent of settl enent t hr ough col l ective

bargaining, the rigors of provi si on rel ating to
settlenent through collective bargai ning envi saged under
Section 2(p) cannot be extended.

##. In the context of Section 2A where the dispute is



i ndividual the right of an individual to wthdraw from
the dispute at his free will by negotiating the terms
which is best suited to him in individual capacity
obvi ously cannot be put to sane stress to which
settlenent arrived at between the union representing al

or mgjority of worknen and enployer to safeguard the
interest of a body of worknen which requires greater
amount of caution and sanctity of procedure so as to make
it a fair process naking it binding on to those al so who
may not have participated in the proceedi ngs and who may
not have agreed to such process. This fact is apart from
the consideration that in a pending dispute conprom se to
withdraw fromthe suit cannot be equated with settlenment
bet ween the parties governing their relationshinp. The
settlenent governing the relationship ordinarily neans
applicability of settlenent as ternms of enploynment that
govern the enpl oyer enployee relationship. 1In such event
such settlement partakes the character of the terms of
settlenent. Such formmay include condition under which
enpl oyment is term nated. VWere a person voluntarily
wi thdraws from such relationship and put an end to it, it
cannot be considered a settlenment prescribing ternms for
continued existence of relationship of enployer and

enpl oyed.

##. Therefore, in my opinion, the non-recognition of the
conprom se between the disputing parties to an individual
di spute under which one may agree to w thdraw from the
di spute recognising that no dispute exist between them
t hat need adjudi cation, as inconpetent is not warranted.
Agreenent in the present case if otherwi se found to be
voluntary and not contrary to law, nmerely is, not to seek
adj udi cation of dispute to resurrect t he enpl oyer
enpl oyee relationship which is already put to an end in
1994. Construed in proper prospective such agreenent or
conprom se does not fall within the purview of settlenment
envi saged under Section 2(p) of Industrial D sputes Act,
toinvite applicability of rules as to formand procedure
of comuni cati on.

##. Learned counsel for the respondent worknan urged
that in view of aforesaid, the matter nay be sent back

to the | abour court for deciding the issue of obtaining
th consent of the petitioner workman under duress or his
agreenment for withdrawing the dispute was voluntary by
considering the entire material on record and give a
chance to the workman to explain the material which has
not been considered by [|abour court. To this course
| earned counsel for the petitioner has al so no objection

##. In the circunstance, the inmpugned award of the



| abour court is set aside. The labour court is directed
to decide the dispute afresh in accordance with |aw
keeping in view the observations made above. If so
required by the parties the parties may be permtted to
| ead further evidence subject to the condition that party
| eadi ng evi dence shall, whether producing oral evidence
by docunentary, tender such evidence sinultaneously with
the request for taking further evidence, about the
guestion of voluntary nature of the conpron se deed and
af fidavit, which has been executed by the worknen and the
representative of the enployer on 25.7.95 with right of
the other side to produce evidence. The award shall be
made within a period of six nonths.

##. Before parting with the case, it my further be
observed that during the course of hearing both parties
have tried for further negotiation. The petitioner
of f ered Rs.20000/- in lunp sum in full and fina

settlenent in addition to what has all egedly already been
paid to the workman where as the workman has denmanded
Rs. 50000/ -, which ultimately fail ed.

Rule is made absolute with t he aforesai d
observations. There shall no no order as to costs.

(Raj esh Balia, J)



