IN THE H GH COURT OF GUJARAT AT AHVEDABAD

CRIM NAL APPEAL No 588 of 1991

For Approval and Signature:

Hon' ble MR JUSTICE M S. PARI KH

1. Whet her Reporters of Local Papers nay be all owed
to see the judgenments?

2. To be referred to the Reporter or not?

3. VWhet her Their Lordships w sh to see the fair copy
of the judgenent?

4, Whet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. VWhether it is to be circulated to the Cvil Judge?
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ORAL JUDGEMENT

1.1t wll sound ironical to deal with this
acquittal appeal of 1991 where alleged consunption of
al cohol is shown to have resulted into appearance of
0. 0552% of al cohol in the blood of the accused as agai nst
prescri bed standard of 0.0500% of al cohol, yet the appeal
has to be dealt with and di sposed of in accordance wth
I aw.

2. The prosecution case before the | earned Judici al
Magi strate First Cass, Santrampur in Summary Case No.
296 of 1990 was that the respondent-accused while at the



firing practice at Santranpur had raised the rifle
towards the sky and he was caught by the S.D. P.A.,
Lunavada, who found that the accused was in the state of
i nt oxi cation. He was accordingly prosecuted for the
al | eged of fence punishable u/S. 85 (1)(3) read with sec.
66(1) (b) of the Bombay Prohibition Act, 1949 (for short
"the Act'). The accused pl eaded not guilty to the charge
and stated in his further statement that he was taking
nmedi ci ne for sone stomach ailnment at the relevant point
of time. The Panch wtnesses did not support the
prosecution at the tinme of trial. Only evidence on which
reliance could be placed by the Ld. A P.P. before this
Court is that of Medical Oficer M. Maganbhai Chunila
Bhedi, P.W 3. He has deposed that on 22/12/1989 the
accused was brought before himat about 5.30 Oclock in
t he evening and he found breath of the accused snelling

al cohol. He, however, found the speech, the wal k and the
ot her synmptom of eyes to be normal. Hence, according to
hi s opi nion, the accused was found drunk, but not in the
condition of being intoxicated. H's certificate was
accordingly placed on record at Exh. 9. He has then
deposed with regard to he having taken blood for
exam nation. In his cross-exanm nation he has adnitted

that nedicine known as Tincture Jinjiya Beris would be
avai l abl e in the dispensary and would be adm nistered to
a patient suffering from stomach ailnment. He has also
admitted that if this nedicine is taken in excess, it
would throw out alcoholic snell in breathing of the
person having taken nedicine in this manner.

3. Relying upon the aforesaid nedical evidence M.

S.P. Dave, Ld. A P.P. submtted that the Ld.
Magi strate has committed error in not relying upon the
procedure adopted by the nedical witness in collecting
the bl ood sample fromthe accused. It is true that the
procedure adopted by the nedical wtness cannot be
faulted as has been done by the Ld. Magistrate. At the
same time the other part of the evidence of the nedica
wi tness as noted herei nabove al so cannot be overl ooked
whil e bearing in mnd the finding of alcohol in the bl ood
to the extent of 0.0552% as per the report of F.S. L.
Exh. 10. The percentage is too marginally higher than
the required percentage to take out the prosecution case
fromthe plausible defence raised by the accused. That
apart, the prosecution has failed to examnmine or produce
any of the wtnesses, who mght be taking training
al ongwi t h the accused at the time of practice of
shooting. This is over and above the fact that the Panch
Wi t nesses have al so not supported the prosecution case.
Hence, wupon a true and correct appreciation of the
evidence in the context of the prosecution case, it



cannot be said that the prosecution succeeded in
establishing beyond reasonable doubt alleged offence
charged agai nst the accused.

4. In the facts of the case, therefore, only on the
strength of medical evidence as aforesaid guilt of the
accused alleged against himcannot be said to have been
brought hone beyond reasonabl e doubt. Even the nedica
evi dence as aforesaid woul d probablise the defence.

In the result, this acquittal appeal fails. The
same is accordingly dism ssed.
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