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Dat e of decision: 31/08/1999

ORAL JUDGEMENT

Heard | earned Advocate M. Anil S. Dave with
Ms. Subhadraben G Patel, on behalf of the petitioner
and |learned AP.P. M. MA Patel for the respondents.

The petitioner-detenu has approached to this

Court under Article 226 of the Constitution of India to
claima wit of habeas corpus and/or any appropriate wit
or direction to quash and set aside the detention order



The

dat ed 8-9-1998 passed by the respondent no.2-Conm ssi oner
of Police, Surat against the petitioner in exercise of
powers conferred by Section 3(1) of the Gujrat Prevention
of Antisocial Activities Act, 1985(hereinafter referred
to as the "PASA".)

2. That vide inpugned order dated 8-9-1998, the

r espondent no. 2 has hel d t hat t he
petitioner-detenu-Ganesh Sukhlal Patil 1is a dangerous
person within the neaning of Sec.2(c) of "PASA" and in
order to prevent his crimnal and antisocial activities
adversely affecting the maintenance of public order, it
is necessary to detain himunder the Act, and as such
the petitioner is ordered to be detained and kept at
Central Jail, Sabarmati, Ahnedabad and to treat him as
Class Il prisoner.

3. The petitioner was served the grounds of
detention dated 8-9-1998. The said grounds inter alia
state that during the year 1997 and 1998 three of fences
as detailed hereinunder were registered against the
petitioner.

(A) CR no.58/97 registered at Linbhayat
Police Station for the offences nade
puni shabl e under Ss. 323, 324, 504 read
with S 114 of the Indian Penal Code and
Sec. 135(1) of the Bonbay Police Act.

incident is alleged to have occurred on

17-3-1997 and the petitioner was arrested on 2nd
August, 1997. That the said incident is alleged to have
taken place at Bilianagar, Behind Punam C nema, Navagam
Di ndoli Road, Linbhayat, District Surat. The weapon
recovered from the petitioner is a knife. That the
proceedi ngs of said case is pending trial in Court.

(B) CR no.54/98 registered at Li nbnhayat
Police Station for the offences nade
puni shabl e under Secs. 323, 504, 324 read
with Sec.114 of the Indian Penal Code and
Sec. 135(1) of the Bonbay Police Act.

The incident is alleged to have occurred on
10-3-1998 at a place near Lalita Medical Store and Manta
Tal ki es, Shankarnagar, Linbhayat and the petitioner was
arrested on 17-5-1998. The weapons recovered from the
petitioner and his acconplice are a knife and a sword.
The proceedings in respect to said cases are al so pendi ng
for trial in Court.



(© CR no.144/98 registered at Li mbhayat
Police Station in respect to offences
made puni shabl e under Ss. 324.

The incident is alleged to have occurred on
12-7-1998 at the place near the factory of Pankaj bhai
Shanker nagar, Linbhayat, and the petitioner was arrested
on 16-7-1998. The weapon all eged to have been recovered
fromthe petitioner is a knife. The proceedings in
respect to said case is pending trial in Court.

4. So far as the first incident of offence is
concerned, it is stated in the grounds of detention that
t he conpl ai nant - Raneshwar Nandev Lokhandey was passing
through a road behi nd Poonam Theatre at about 10.15 p.m
on 17-3-1997. The petitioner in the conpany of his
acconplice (i) Lalo alias Kishore Rajaram Nagaral ey, (ii)
Babbu alias Santosh Amarpal singh Thakur and (3) Ani
alias Anil Chor Shantaram Jarad picked up quarrel with
t he conpl ai nant and mounted assault on conplainant with a
sword-like knife and have also beaten the conplai nant
wi th kicks and fist bl ows.

So far as the second incident is concerned, it is

stated in the grounds of detention that on 10-3-1998 at
around 12.15 noon when the conpl ai nant - Bri ndesh Raghunat h
Nayak was near his residence, the petitioner alongwth
hi s acconplice Baburao alias Shantaram Si ndhe alias Zarad
and Jayesh Siddhu alias Sidiya Rana denanded the anopunt
of instal nent. On refusal by the conplainant, the
petitioner and his acconplice nounted assault wth a
sword and caused grievous hurt on the right hand of the
conpl ai nant and al so caused injury to wtness Karthik
Laxman, Subhash Dandpani Thapa as well as Kaviraj Padam

As regards third incident of 12-7-1998, when
conpl ai nant Sant osh Satyanarayan Oza was at the place
near factory of Pankajbhai, the petitioner canme there and
demanded Rs.30/- to consunme liquor. That on refusal by
t he conpl ai nant, the petitioner abused himand assaulted
with a knife. That the conplai nant sustained injuries on
both the |egs.

5.1t is further stated in the grounds of detention

that over and above the aforesaid registered offences,
two wtnesses on assurance of anonymty have furnished
i nformation about the crimnal and antisocial activities
of the petitioner which have been verified by the
detaining authority. That accordingly on 7-7-1998 at



around 7.00 p.m the witness was passing on the road of
Surat City. At that time, the petitioner in the conpany
of his three acconplice cane there and stopped this
witness telling himthat he has been acting as a police
i nformant and giving infornation about the petitioner

That the w tness was beaten by fist blows and kicks. On
the witness having raised alarm people gathered there
and thereby at the instance of the petitioner his

acconplice rushed there with deadly weapons |ike knife
sword etc. and as such, persons who gathered there
started running helter-skelter. The residents of the

locality went into their house and cl osed the doors while
shopkeepers closed the shutters of their shop. Such
activities of the petitioner and his acconplice have
created an atnosphere of fear and terror in the vicinity.
That the wi tness having prayed for pardon, the petitioner
had permtted the wtness to go but before that he had
shat ched away Rs.240/- fromthe pocket of the wtness.
The petitioner also threatened the wtnesses of dire
consequences if conpl ai nt is filed agai nst t he
petitioner.

That other witness has stated to the authority

that on 3-6-1998 when he was passing through the road of
Surat City, the petitioner in the conpany of his two
acconplice stopped the witness and demanded Rs.500/-. On
refusal by the witness, the petitioner and his acconplice
mount ed an assault and have beaten the witness with fist
bl ows and ki cks. Oh the witness raising alarm the
persons residing in the locality gathered there and at
the instance of the petitioner, his acconplice arnmed with

sword, knife etc. rushed towards the peopl e gathered
there and as such t he peopl e started runni ng
hel t er-skel ter. That the residents of the locality
cl osed their house while shopkeepers had their shutters
down. That such activities of the petitioner and his
acconplice created an at nosphere of insecurity, fear and
terror anongst t he menbers of the locality. The

petitioner had permtted the wtness to go on his
assurance to make paynment and at that time the petitioner
also threatened the witness of dire consequences if any
conplaint is filed against the petitioner

6. On the basis of the above said three registered

cases and two unregistered incidents for which wtnesses
have given information about the crimnal activities of
the petitioner, the respondent no.2 has held that the
provi sions of general law are insufficient to prevent the
nefarious activities carried out by the petitioner which
is affecting adversely to the nmaintenance of public
order. That the petitioner has been released in respect



to the first two incidents of offences registereed as
st ated herei nabove. However, though he is in judicial

custody in connection with the third offence stated
her ei nabove, but he is likely to get released on bail and
continue his antisocial activities thereafter. That
Chapt er case has also been registered against the
petitioner on 6-8-1998 bearing no.345/98 at Linbhayat
Police Station wunder Sec.107 of the Code of Crimina

Procedure. However, on conpletion of said proceedings
under the bond of good behavi our the petitioner would be
rel eased and the petitioner cannot be prevented from
resorting to crimnal and antisocial activities. That
proceedi ngs under Sec.110 of the Crimnal Procedure Code
as well as wunder Sec.56 of the Bonbay Police Act are
likely to consune tinme and as such, the respondent no.2
has come to the conclusion that on the above stated facts
powers conferred by "PASA" under Sec.3(1) of the Act is
required to be exercised to detain the petitioner and
hence, the inmpugned order is passed.

7. Learned Advocate M. Anil S. Dave has assailed

t he i mpugned order contending that the inpugned order is
not sustainable at |aw because sane is passed w thout
application of mind. It is also contended that naterial
produced before the detaining authority cannot be said to
be sufficient to form a subjective satisfaction for
detention of the petitioner wunder the provisions of
"PASA". Rel yi ng on the observations nade by the Suprene
Court in the matter of MJUSTAKM YA JABBARM YA SHAIKH V.
MM MEHTA, C. P. reported in 1995(2) GL.R p.1268, M.
Dave has submitted that | ooking to the alleged crimnna
activity of the petitioner, the petitioner cannot be said
to be an habitual offender as there is no continuity of
crimnal activity apparent fromthe material produced on

record. That the first incident registered against the
petitioner is of 17-3-1997 while the subsequent incidents
are dated 10-3-1998 and 12-7-1998 respectively. It is

urged on behalf of the petitioner that for want of
continuous and persistent offences, the petitioner cannot
be classified as a " dangerous person"” w thin the neaning
of Sec.2(c) of "PASA". That the respondent no.2 has
erred in comng to the conclusion that the petitioner is
a " dangerous person" within the neaning of Sec.2(c) of
"PASA", and as such, the inmpugned order is bad in | aw.
It is also submitted that alleged crimnal activity of
the petitioner as denmonstrated fromthe nmaterial produced
on record are in respect to offences affecting

i ndividuals and at the nost could be said to be problens
di sturbing law and order and could hardly be said to be
of such gravity and nagnitude which could disturb the



even t enpo of life in the comunity as held in
MJUSTAKM YA' s case (supra). That on account of the sane,
the inpugned order of detention passed by the respondent
no.2 cannot be sustained at |aw, and hence, deserves to
be quashed and set asi de.

8. Learned AP.P. M. M A Patel has nade an
abortive attenpt to show that incidents registered at
serial no. (B) and (O in respect to offences stated

her ei nabove and i nstances ascertained fromtwo wtnesses
are proximate in tine. Not only that but npdus operand

of the petitioner suggests that petitioner is a gang
| eader and that his acconplice have been extorting noney
fromthe nmenbers of the public by wusing force and
creating an atnosphere of terror. That thereby the
respondent no.2 is justified in holding t hat t he
petitioner is a dangerous person and his activities could
not be prevented by application of general |aw and
hence, order of detention is the only available renedy
which is just proper and reasonabl e. Learned A P. P

M. MA Patel has invited ny attention to t he
observations made by the apex Court in the matter of
AVANULLA KHAN KUDEATALLA KHAN PATHAN V. STATE OF GUJARAT
reported in JT 1999 (4) SC 455 in support of his
submi ssi ons.

9. It cannot be disputed that even an activity
violating an ordinary |legal provision may in a given case
be a matter of "public order". It is the magnitude of
the activities and its effect on the even tenpo of Ilife
of the society at large or with a section of society that
determ nes whether the activities can be said to be
prejudicial to the nmmintenance of public order or not.
It is the degree of disturbance and its inpact upon the
even tenpo of life of the society or the people of a
locality which deternines whether the disturbance caused
by such activity anpbunts only to a breach of " Jlaw and
order" or it ampunts to breach of "public order".

10. On appreciation of facts and circumstances from

the material extracted hereinabove from the grounds of
detention supplied to the petitioner, the activities of
the petitioner could hardly be said to be of such
magni tude and gravity which could reach the public at
large so as to disturb the even tenpo of I|ife of the
conmunity or section of the society as held in AMANULLA
KHAN s case (supra). Hence, | hold that, in the instant
case, the inmpugned order passed by the respondent no.2
agai nst the petitioner suffers fromthe infirmty of non
application of mnd and as such, is not sustainable at
I aw.



11. On the basis of the foregoing discussion, the
petition is allowed. The inpugned order of detention
dat ed 8-9-1998 passed by the respondent no.2 against the
petitioner is her eby guashed and set aside. The
petitioner-detenu- Ganesh Sukhlal Patil is ordered to be
set at liberty forthwith, if not required in any other
case. Rule is made absol ute accordingly.
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