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C. A V. JUDGVENT

1. Heard | earned counsel for the parties.

2. The petitioner by this petition under Articles

226 and 227 of the Constitution of India challenges the
order of the Gujarat Cvil Services Tribunal, Ahnmedabad
dated 26.7.1995 passed in Appeal No.440/94 where under
t he appeal of the respondent has been allowed and the
order dated 24.5.1994 under which the respondent was
ordered to be renmoved from service passed by t he
petitioner has been quashed and set aside.

3. Facts of the case in brief are that, while the
respondent was working as Talati-cummantri at village
Sadakpur had mi sappropriated an anount of Rs.2700/-. On
the conplaint of the petitioner crine register 15/85 was
regi stered at Kot hanba Police Station against the
respondent on 1.1.1985. Pol i ce after maki ng
investigation in natter submtted the chargesheet in the
crimnal court on 3.10.1986 which was cane to be
registered as Crinminal Case No.530/95 under sections 409
and 477-A of the |IPC

4. The petitioner called upon the respondent to show

cause as to why departnental inquiry against himfor the
al l eged m sconduct of m sappropriation of noney shoul d
not be initiated. The respondent replied to the show



cause notice on 21.5.1987. The petitioner was not
satisfied with the reply of the respondent to show cause
notice and the chargesheet dated 31.7.1987 was served
upon the respondent. The respondent submitted his reply
to the chargesheet on 15.10.1987. The departnental
inquiry was proceeded and it has been found that the
respondent has msappropriated an amount of Rs.2050/-.
M sappropriation of an amunt of Rs.600/- was partly
accept ed. On this inquiry report second show cause
notice dated 7.8.1990 was given to the respondent to show
cause as to why he should not be dismssed from the
servi ce. pinion from the GQujarat Panchayat Services
Sel ection Board was also sought. Deput y District
Devel opnent O ficer wunder its order dated 24.4.1991
di sm ssed the respondent fromthe service

5. The respondent on 3.5.1991 filed an appeal before

the District Devel opment O ficer against this order which
was partly allowed and the order of dism ssal passed by
the Deputy District Devel opnent Oficer was set aside and

the penalty of stoppage of five annual increments wth
future ef f ect was substituted for penalty of the
di smi ssal . The respondent filed second appeal on
10.7.1992 against this order before the Gujarat Cvil
Services Tribunal, Gandhinagar which was cane to be

al | owed. The Tribunal vide its order dated 6.4.1993
di spose of the appeal and order dated 10.7.1992 of the
District Devel opment OFficer was set aside and the matter
was remanded back to the appellate authority with the
direction to revive the appeal and decide it afresh.

6. On remand the appellate authority maintained its
earlier order. The respondent challenged this order
before the Tribunal by filing an appeal No.440/94 which
cane to be allowed on 26.7.1995 under the inpugned order
Hence, this Special G vil Application before this Court.

7. Learned counsel for the petitioner contended that

the Tribunal has conmitted serious error of jurisdiction
in allowing the appeal only on the ground that after
acquittal of t he respondent in crimnal case,
di sciplinary authority could not sit in the departnental
proceedings in order to negativate the findings of
acquittal recorded by the court. Next it is contended

that on the self sane charge, it 1is open to the
department to hold departnental inquiry against the
del i nquent enployee for which he has been al so
prosecut ed. Merel y because in the crimnal case,
crimnal court has recorded his acquittal, in t he
departrmental inquiry he cannot be exonerated of the

charges. In support of this contention, |earned counse



for the petitioner placed reliance on two decisions of
the Apex Court in the cases of Kusheshwar Dubey Vs. Ms.
Bharat Coking Coal Ltd.,AIR 1988 SC 2118 and State of
Raj ast han Vs. B. K Meena, AIR 1997 SC 14.

8. Learned counsel for the respondent on the other

hand contended that the order of the Tribunal is perfect
| egal and justified. This court may not interfere with
the same under Articles 226 and 227 of the Constitution.

9. On nerits learned counsel for the respondent
contended that on the self sane charge the petitioner
could not have initiated the departnental inquiry against
t he respondent and nore so in the case where on the self
sanme charge he has been acquitted in the crinminal case by
t he conpetent court. In such matter if an inquiry is
permtted to be initiated then it will amount to sitting
of the disciplinary authority over the decision of the
crimnal court.

10. I have given ny thoughtful consideration to the
subm ssi ons made by the | earned counsel for the parties.

11. It is no nore res integra that there is no |l ega

bar to proceed against the enployee on the self sane
charge by drawi ng disciplinary proceedings as well as by
filing crimnal conplaint. This legal position is
clearly cone out from these two decisions of the
Honour abl e Supreme Court on which reliance has been
pl aced by the learned counsel for the petitioner
However, in the appropriate case stay of the departnental
inquiry may be ordered till the conclusion of the
crimnal trial

12. In the case in hand, | find that at no point of

time the respondent has prayed for staying of the
departnmental inquiry. Learned counsel for the petitioner
has failed to cite any decision of the Suprene Court
where it is held that on the self same charge, iif the
delinquent enployee is acquitted in the crimnal case,
the conpetent authority has no jurisdiction to initiate
departrmental inquiry and where the departnental inquiry
is already initiated the delinquent enployee cannot be
puni shed.

13. It is not gainsay that in these two proceedings,

standard of proof varies. It is also not correct to
contend that in case where after acquittal of the
delinquent enployee in crimnal case, the conpetent
authority if proceeds against delinquent enployee for
self same charge departnentally, it wll anpbunt to



sitting over the judgment of the crimnal court. These
two proceedi ngs have their own scope, object and purpose
and both can al so sinultaneously be proceeded. Her e,
reference may have to the decision of the Apex Court in
the case of State of Rajasthan Vs. B.K Meena (Supra) and
in para 17 of the judgment, Their Lordships of the
Suprene Court has observed

"There is yet another reason. The approach and
the objective in the crimnal proceedings and the
di sciplinary proceedings is altogether distinct
and different. In the disciplinary proceedings,
the question is whether the respondent is guilty
of such conduct as would nerit his renoval from
service or a lesser punishment, as the case my
be, whereas in the crinnal proceedings the
guestion is whether the offences regi stered
against him under the Prevention of Corruption
Act (and the Indian Penal Code, if any) are

established and, if established, what sentence
shoul d be inposed upon him The standard of
pr oof , t he node of enquiry and the rules

governing the enquiry and trial in both the cases
are entirely distinct and different. Staying of
di sci plinary pr oceedi ngs pendi ng crimna
proceedi ngs, to repeat, should not be a matter of
course but a considered decision. Even if stayed

at one st age, t he deci si on nay require
reconsideration if the crimnal case gets unduly
del ayed. "

Ref erence nmay have to another decision of the Suprene
Court in the case of State of Karnataka and another Vs.
T. Venkat ar ananappa, (1996)6 SCC 455.

14. The Tribunal in this case has decided the nmatter
sol ely on the ground that after acquittal of the
respondent in crimnal case on the self sane charge, he

cannot be punished in disciplinary proceedings. The
conpetent authority has al | power s to initiate
departnmental inquiry against the delinquent enployee

respondent in the matter on self sane charge and this
approach of the Tribunal is wholly perverse as well as
contrary to the well settled position of law as laid down
by the Honourable Suprene Court in catena of t he
deci si ons. VWhen this power is there with the
di sciplinary authority, certainly on proof of the charges
agai nst the delinquent enployee it has all the powers to
appropriately punished him though on the self sane
charges he would have been acquitted by the crinmna
court.



15. Thus the inpugned order of the Tribunal cannot be
allowed to stand. In this case during the course of
argunents, |earned counsel for the respondent did not
raise any other contention to satisfy this Court to
mai ntain the order of the Tribunal on the other grounds.
In view of these facts, no renmand of the matter is
ot herwi se necessary.

16. In the result, this Special Cvil Application
succeeds and the same is allowed. The order dated
26.7.1995 of the CGujarat Civil Services Tribunal
Gandhi nagar in Appeal No.440/94 is quashed and set aside.
Rul e is made absolute. No order as to costs.

(S. K Keshote, J.)

( pat han)



