IN THE H GH COURT OF GUJARAT AT AHVEDABAD.

SPECI AL CI VIL APPLI CATION No 5775 of 1986

For Approval and Signature :

Hon' bl e MR JUSTI CE S. K. KESHOTE

1. Whet her Reporters of Local Papers nmay be
all owed to see the Judgnment ?

2. To be referred to the Reporter or not?

3. Whet her Their Lordships wish to see the
fair copy of the Judgnent ?

4. Whet her this case involves a substanti al
question of law as to the interpretation of
the Constitution of India, 1950 of any Order
made t hereunder?

5. Whether it is to be circulated to the G vil
Judge?

MA PATEL
VERSUS
STATE OF GUJARAT

Appear ance:

MR PS CHAMPANERI for the Petitioner

MR BA VAI SHNAV for Respondent No.1

MR VB GHARANI A for Respondents No. 2 and 3

CORAM : MR JUSTICE S. K. KESHOTE
Date of Decision : 30/09/1999

C. A V. JUDGVENT

1. The petitioner, an enployee of the Agricultural
Depart nent of the Governnment of Gujarat by this petition



under Article 226 of the Constitution is praying for
following reliefs:

(A) That this Hon' ble Court will be pleased to issue
an appropriate wit, order or direction in the
nature of mandamus or any other appropriate
wit, order or direction quashing and setting
asi de the inpugned order Annexure "G .

(B) That this Hon' ble Court will be pleased to quash
and set aside inmpugned resolution Annexure F to
this petition.

(C That this Hon'ble Court wll be pleased to
restrain t he respondents their agents or
servants fromtreating the petitioner reverted
to the post of The Agricultural Assistant with
ef fect from 1st Novenber, 1986, till and pendi ng
the hearing and final disposal of this petition

(D) That this Hon'ble Court will be pleased to stay
the inplenmentation, execution and operation of
t he i mpugned order Annex. G till and pending
the hearing and final disposal of this petition

(E) That this Hon'ble Court will be pleased to pass
such other and further order as the nature and
ci rcunmst ances of the case may require;

(F) That this Hon'ble Court wll be pleased to
provide costs of this petition

2. Under annexure "G at page No.59 of this specia
civil application, the petitioner was informed to pass
the Departnental Exam nation on or before 31st Cctober,
1986, failing which he will be reverted to the post of
Agricultural Assistant w. e.f. 1st Novenber, 1986.

3. The facts of the case, in brief, are that the

petitioner was appointed on the post of Agricultura
Assistant G.Il under the order dated 10th January,
1958. Under the order dated 27th February, 1964, of the
Superintending Agricultural Oficer, Rajkot Division
Raj kot, the petitioner was pronoted to the post of
Agricul tural Supervisor and he continued to work on this

post till the day on which he filed this petition and
till the day he attained the age of superannuation in
1995 and retired fromthe Government services. Under

t he Gujarat Agricultural Departnent (Conditions of
service relating to non-mnisterial staff Departnental
Exami nation) Rules, 1976 the petitioner was required to



pass this exani nation as provided thereunder. These
rules were brought into force in the year 1976 whereas
the petitioner was pronoted in the year 1964.

4. This special civil application is contested by
the respondents by filing reply thereto.

5. One of the contentions raised by the |earned
counsel for the petitioner is that as per Sub-rul e-6 of
Rule 3 of the Rul es af or esai d, t hose pr onot ee
Agricul tural Supervisors, who have experience of nore
than one year on the date of commencenent of these Rul es
are exenpted frompassing of this exanm nation and the
petitioner could not have been asked by the respondent
to appear in the exam nation and that too to the extent
of non-passing thereof, his reversion fromthe post.

6. On the other hand, I|earned counsel for the
respondents contended that this rule is of little help
to the petitioner for the reason that the petitioner was
appoi nted as Agricultural Assistant, G. Il in the
erstwhile State of Bombay in the year 1958 and in 1964
t hough he was pronoted, that pronbtion was granted in
excess of quota prescribed for such pronotion as by way
of local arrangenent. This pronotion was nade in
violation of the Quota Rules and w thout due regard to
seniority and so the petitioner cannot be given the
benefit of this Rule 3 (6) of Rules, 1976.

7.1n rejoinder, the Ilearned counsel for t he
petitioner placed reliance on the decision of this Court
in special «civil application No.3399/79 decided on
18- 19- 23/ 9/ 86.

8. | have given ny thoughtful consideration to the
subm ssi ons made by the | earned counsel for the parties.

9. I do not find any justification in the
interpretation which is sought to be given to Sub-rule
(6) of Rule 3 of Rules, 1976 by the counsel for the
respondents. Sub-rule (6) of Rule (3) of Rules, 1976 is
explicit and in unanmbi guous | anguage, provides that a
pronotee if he has nore than one year's services on the
promoti onal post on the date of comrencenent of the
Rul es, he shall not be required to pass the exan nation
The benefit of this rule is available to those enpl oyees
who have been pronmoted and have nore than one year's
services on the pronotional post on the date of
comencenment of the Rules. Wat the | earned counsel for
the respondents states, if is accepted then this court
has to read sonething in the Rule which otherwise rule



nmaki ng Authority was not contenplating. The purpose and
object of rule seenms to be that an experienced person on
the pronotional post needs not to pass the departnental
examnation. It is true that the pronotion would have
been nmmde in excess of pronobtion quota or on the basis
of local arrangenment, but the same has been made by the
conpetent authority and this court cannot be oblivious
of the fact that the petitioner was having nore than 13
years services on the date on which Rules, 1976 were

made applicabl e. A person who is having 13 years
services if again ask to give this exanm nation it nay
cause injustice to him Rule 3 (6) of Rules, 1976, is

framed for giving the weightage to experience person and
to exenmpt an experienced person from passing of the
exam nation. The petitioner has 13 years' experience on
promoti onal post he should have been exenpted from
passing of the examnation. Rule 3 (6) of Rules, 1976
has not been read in the correct perspective, purpose
and object for which the same has been franed. The
petitioner retired from the GCovernment services on
attaining the age of superannuation and he has been
given all the retiral benefits. It is true that this
court has protected the petitioner but otherw se also on
nerits the petitioner's claimdeserves to be accepted.

10. In the result, this special civil application
succeeds and the same is allowed and order annexure "G
dated 20th January, 1986 is quashed and set aside and it
is hereby declared that the petitioner was not required
to pass the exam nation as prescribed under the Rules,
1976 for the pronotion post. Rule is nade absolute in
the aforesaid ternms with no order as to costs.
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