IN THE H GH COURT OF GUJARAT AT AHVEDABAD

SPECI AL ClI VIL APPLI CATI ON No 4768 of 1990

For Approval and Signature:

Hon' bl e MR JUSTI CE KUNDAN S| NGH

1. VWet her Reporters of Local Papers may be all owed
to see the judgenents? -

2. To be referred to the Reporter or not? -

3. Whet her Their Lordships w sh to see the fair copy
of the judgenent? -

4. VWhet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder? -

5. VWhether it is to be circulated to the Gvil Judge?
BHALCHANDRA PRABHASHANKER PANDYA

Ver sus
COLLECTOR

Appear ance:

MR HASIT DI LI P DAVE for Petitioner
MR BY MANKAD, AGP for Respondents.

CORAM : MR JUSTI CE KUNDAN SI NGH
Dat e of decision: 29/01/99

ORAL JUDGEMENT
By nmeans of this petition, the petitioner has
sought for quashing the inpugned order dated 19-2-90 of
the Collector, Baroda as well as the inpugned order dated
9-4-1990 of the Addl. Secretary, Revenue Depart nment



(Appeal s), CGuj ar at St at e, passed in Appea
No. SRDY BAKHAPA/ VADADY 7/ 90 , Annexur e- B.

2Final plot no. 610 was carved out of Survey No

1136 of village Gorwa Tal. Vadodara. In that village
town pl anni ng schenme has been introduced. The land in
dispute was in the nane of Balchandra Prabhashanker
Pandya and ot hers and they sold sone portion of this |and
to Parvatinagar Coop. Housing Society on 2-4-1983 for

nonagri cul tural purpose. The | and pur chased by
Par vat i nagar Coop. Housing Society has already been
converted into nonagricultural wuse. But for a smal
pi ece of the disputed |land admeasuring 381 sq. ntr.
bel onging to the petitioner no perm ssion was taken from
the Coll ector for nonagricultural use. The Collector
Vadodara issued a notice and held the use to be illega

under Section 66 of the Bonbay Land Revenue Code, 1879
and ordered for eviction by the order dated 19-2-1990.
That order was confirmed in the appeal w thout giving any
opportunity of hearing to the petitioner. Hence, this
petition has been filed.

3. Learned counsel for the petitioner contended that

the Collector in this case has initiated the action after
inordinate delay of 14 years and the Collector has
regul ari zed t he construction of Parvatinagar Coop

Housi ng Soci ety and the Coll ector should have regul ari zed
the construction on the adjoining | and of the petitioner

He has al so subnmitted that the petitioner has applied u/s
65 of the Bonbay Land Revenue Code, 1879 before the
Col I ector seeking N A perm ssion and that application
was not decided by the Collector and the notice as stated
above was issued to the petitioner and the order for
evi cti on was passed.

4. 1t was also pointed out by the Ilearned counse

for the petitioner that in the inpugned order of the
CGovernment the wrong fact has been nentioned that the
petitioner has not taken the permission fromthe |oca
aut hority. The |learned counsel for the petitioner
further poi nt ed t hat the petitioner has obtained
necessary certificate dat ed 6-11-1989 from other
concerned authority wunder the provisions of the Bombay
Muni ci pal Corporations Act. The petitioner has also
obtai ned necessary certificate on 22-2-1997 fromthe
Vadodara Urban Devel opnent Authority. The subm ssion of
the Ilearned counsel for the petitioner is that even the
land in dispute has been used for nonagricul tural purpose
wi t hout any perm ssion and hence the action should been
taken u/s 67 of the Bonbay Land Revenue Code, 1879. The
Col l ector may grant such pernission on such terns and



conditions as nay be prescribed and the | and can be used
for any other purpose wthout the permssion of the
Col | ect or on paynment of tax as specified in the

corresponding entries in Col utms No. 3, 4 and 5 of
Section 67-A of the Act. The Col l ector has filed an
affidavit-in-reply in this case, wherein it is stated
t hat he has deput ed t he Mam at dar to file

affidavit-in-reply in this case and the WManlatdar has
also filed an affidavit-in-reply and in para 4 thereof it
is stated that even today if the petitioner applies u/s
67 of the Bonbay Tenancy and Agricultural Lands Act for
regul arization of the unauthorized construction on the
disputed land and to obtain necessary permssion, the
concerned authority wll consider the same as per the
Rul es and Regul ations. It was pointed out by the | earned
counsel for the petitioner it has been wongly nmentioned
Section 67 of the Bonbay Tenancy and Agricul tural Lands
Act. In place of that, Section 67 of the Bonbay Land
Revenue Code should have been nentioned. From the
avernents, it appears that the intention of the Mani atdar
in maki ng assertionis that if the petitioner applies
before the Collector or before the appropriate authority
for regularization of the unauthorized construction and
obtai n necessary certificate, the authority will consider
the sane as per the Rules and Regul ati ons and appropriate
or der can be passed for regul ari zation of the
unaut hori zed constructi on.

5. Wthout going into other aspects of the case,

think that it would be proper to direct the petitioner to
file a copy of the application which he has already filed
before the Collector wu/s 65 of the Bonbay Land Revenue
Code, 1879, along with a certified copy of this order to
the authority concerned and the authority concerned will
decide the matter synpathetically and in accordance with
t he provisions of the Bonbay Land Revenue Code, 1879.

6. Accordingly, this petition is allowed and the

i mpugned orders Annexure - A and Annexure - B to the
petition are hereby quashed and set aside and the
petitioner is directed to file a certified copy of this
order along with the copy of the application nade by him
u/s 67-A of the Bonbay Land Revenue Code, 1879 to the
Collector, wthin a mnth and if such an application
along with a certified copy of this order is filed by the
petitioner, the concerned authority wll consider the
matter in accordance with the provisions of Section 67-A
of the Bonbay Land Revenue Code, 1879 within a period of
two nont hs t hereafter. Accordingly, rule is nade
absolute to the aforesaid extent, with no order as to
costs. Interimorder, if any, stands vacated.
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