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IN THE H GH COURT OF GUJARAT AT AHVEDABAD

FI RST APPEAL No 5768 of 1998

For Approval and Signature:

1. Whet her Reporters of Local Papers nay be all owed
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2. To be referred to the Reporter or not? NO

3. VWhet her Their Lordships w sh to see the fair copy
of the judgenent? NO

4, Whet her this case involves a substantial question

of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?
NO
5. VWhether it is to be circulated to the Cvil Judge?

LATE CHATURBHUJ MJULJI, THRO HI SHEI RS
Ver sus
HEI RS AND LEGAL REP. OF DECD. PREMJI HARI RAM
Appear ance:
MR SM SHAH WTH MR CH VORA for Petitioners
MR SB VAKIL WTH MR AS VAKIL for Opponents.

CORAM : MR JUSTICE M S. SHAH
Dat e of decision: 12/05/99

CAV JUDGEMENT
Thi s appeal under section 96 of the CGivil
Procedure Code is directed against the judgenent and
order dated 16th Septenber 1998 passed by the Cvil Court
at Bhuj in Civil Msc. Application No.10 of 1988 ari sing
from Special Civil Suit No.7 of 1959.



2The facts leading to filing of the present
appeal, briefly stated, are as under: -

30On 12th May 1953 a registered nortgage deed was
executed by defendants nos.1 to 4 (respondents nos.1-4 in
this appeal ) (hereinafter to be referred to as
nortgagors) in favour of one Ranchhoddas Meghj
(hereinafter to be refferd to as the nortgagee)
nortgagi ng the suit properties for a sum of Rs.75,000.
The firm Ranchhoddas Meghi owed the present appellants
(hereinafter referred to as the original plaintiffs)
certain debts for which nortgagee assigned their right,
title and interest in the suit properties by a registered
deed dated 23.4.1956. The docunments of title of the
properties accordingly cane to be handed over to the
plaintiffs. 1In the year 1959, the plaintiffs (firm of
M's Chatrabhuj Mulji & Co.) filed Civil Suit No.7 of 1959
in t he Court of the learned Civil Judge (Senior
Division), Bhuj, against defendants nos.1 to 4 for
recovering an anount of Rs.89,950. Defendants nos. 5(a)
to 5(f) were the partners of Ms Liladhar Parshottm
subsequent nortgagee. On 24.4.1960 a conprom se decree
cane to be passed in the above suit. Since the fate of
this appeal depends upon the construction of the said
conprom se decree, it is necessary to set out extensively
the rel evant portion of the decree:-

"Hence decree against the defendatns nos.1, 2, 3
and 4 and in favour of the plaintiff as under:-

1. That the defendants nos.1, 2, 3 and 4
shoul d pay to the plaintiffs an anpunt of
Rs. 60,000 (Rupees sixty t housand only) by
15.10.60 and if they do not pay the sane, then
the plaintiff is entitled to execute the decree
by taking into posssession for enjoynent the

properties described in pl ai nt vi de four
direction as usufructuary nortgagee for due
anmount .

2. 1f the defendants nos.1, 2, 3 and 4
herein pay to the plaintiff an anount of
Rs. 55,000 by 15.10.60 then, the plaintiffs wll
be bound to let go the remai ni ng anount due.

3. Qut of the premses nentioned in the
pl ai nt under four direction one prenise inside
the Deli/prem ses facing on eastern side has been
handed over in possession of the plaintiffs by
t he defendants andif the defendatns pay an anount
of Rs.55,000 to the plaintiffs by 15.10.60 then



4. That

5. That

they will be entitled to take back the possession
and if they do not pay the said anount by
15.10.60, then along with other premses they
will be entitled to enjoy for Rs.60,000 as
usuf ructuary nort gagee.

there is an amount of Rs.1, 11, 700

(Rupees one | akh el even thousand and seven hudred
only) due to be recoved by the plaintiffs herein
fromthe defendants nos.1, 2, 3 and 4 till this
date and the defendatns nos.1, 2, 3 and 4 accept
the sane. That in view of the old relationship
of the plaintiffs with the defendants nos.1, 2, 3
and 4, the plaintiffs have with a viewto give
relief and agreed to enjoy the suit property as
nort ggagee i n possession (vatantar) for Rs. 60,000
. But in the -event of auction in the "Second
Mort gage" or the defendants nos.5 and 5 DE/F in
t he event of auction of another debt of
defendants nos.1, 2, 3 and 4 at that tinme, the
plaintiffs wll be entitled to recover the said
full anpbunt of Rs.1,11,700 (in words rupees one
lac eleven thousand seven hundred nmentioned in
the decree and the person purchasing the suit
properties during the auction or the said second
nortgagees will only be entitled to take over
possession of the suit properties only ater
payi ng the said anount.

the defendants herein gives up al

their disputes with the plaintiffs and after
hearing arguments of both the sides, follow ng
judgrment is being delivered.

In respect of defendant no.5 herein,

foll owi ng decree is made against the defendants
nos.1, 2, 3, 4 herein who should pay an anount of
Rs. 20,000 (Rupees twenty thousand only) al ong
with the costs of the present suit to the
defendant no.5 who is second nortgagee within
period of six nonths andif that is not happened
then the defendant no.5 will be entitled to file
an application for passing of the final decree.
As regards costs to the other parties, no order
is being made. I n respect of the nortgage of the
plaintiffs, the conposite decree is passed as
above and if no recovery is nmde, then, the
defendant no.5 and its nortgagees in case it is
felt legal, nay file application for persona
decree and such order is passed."



4There is no dispute about the fact that the
defendants nos.1 to 4 did not deposit in the court an
amount of Rs.55,000 or any anount by 15.10.1960 and t hat
therefore the sinple nortgage in favour of the plaintiffs
was converted into a usufructuary nortgage, as per para 3
of the consent decree. There is also no dispute about
the fact that subsequent nortgagee i.e. defendant no.5
did not take any steps to recover any anount from the
def endant s nos. 1 to 4 or from the plaintiffs.
Utimately, on 7.1.1988 def endant no. 3 filed an
application contending that on 29.4.1960 a prelimnary
decree was passed by the Court and that as per the said
prelimnary decree defendants nos.1 to 4 had to pay an
amount of Rs.60,000 to the plaintiff and an anmount of
Rs. 20,000 to defendant no.5 wth costs of the suit.
Wher eupon, the defendants will be entitled to get the
right to redeem the suit properties. Def endant no. 3
further stated in the said application that defendants
nos.1 to 4 were ready to repay the anpunt of Rs.60,000 to
the plaintiff and Rs.20,000 to defendant no.5 but the
plaintiffs have not agreed to redeem the nortgage and
therefore the present application is filed for passing a
final decree in the suit and to obtain the sui t
properties through the Court. It was further stated that
defendant no.3 had deposited before the Court a sum of
Rs. 60, 000 plus costs of the suit Rs.2838 for paying the
same to the plaintiff and another amount of Rs. 20,000
pl us costs of Rs.560 to defendant no.5 and prayed before
the Court to draw a final decree in the present suit by
directing the paynent of the aforesaid ambunts deposited
to the plaintiff and defendant no.5 respectively and to
pass such orders as may be deened fit.

5The plaintiffs resisted the said aplication and

rai sed various objections such as application for draw ng
up for final decree is not maintainable as there is no
prelimnary decree passed in favour of the defendants for
redenmption of nortgage and that the present application
is time-barred.

6 The Civil Court negatived both the aforesaid

obj ections and passed an order directing the plaintiff to
deliver the docunments of the suit properties and al so
deliver the possession of the suit property to defendant
no.3 and that the parties handing over the possession are
entitled to withdraw the ampunts deposited by the
defendants in the Court. It was further ordered that the
decree be drawn accordingly with no order as to costs.



7 Aggrieved by the aforesaid judgenent and order
dated 16.9.1998 the original plaintiffs have filed the
present appeal

8 At the hearing of this appeal, M S M Shah with

M C. H Vora have reiterated the contentions urged on
behal f of the plaintiffs before the trial court. M
S.B. Vaki | has appeared on caveat filed by defendant no. 3.
Wth the consent of the |earned counsel for the parties,

the appeal has been hear d for final di sposal
Accordingly, the appeal is being finally disposed of by
thi s judgenent. During the pendency of this appeal

this Court passed an order dated 16.10.1998 directing the
parties to mmintain status quo.

9M S.M Shah, |earned counsel for the appellant,

has invited the attention of the Court to the decree
dated 29.4.1960 and subnmitted that by the said consent
decree what was earlier a sinple nortgage was converted
into usufructuary nortgage in view of the failure on
t hepart of the defendants nos.1 to 4 to pay the anount of
Rs. 60, 000 or even Rs.55,000 to the plaintiffs by
15.10.1960. Hence, the plaintiffs becanme usufructuary
nort gagees with ef f ect from 16.10.1960 and that
possession of the properties was al so accordingly handed
over to the plaintiffs. Nothing nore was required to be
done in pursuance of the said decree dated 29th Apri
1960 and therefore the Cvil Suit No.7 of 1959 cane to an
end wupon the sinple nortgage having been converted into
usufructuary nortgagee in terms of the consent decree.
M Shah vehenently submitted that the application dated
7.1.1998 was misconceived as it proceeded on the footing
as if there was a prelimnary decree passed on 29. 4. 1960
and that even after 16.10.1960 the decree conferred any
right on the defendants nos.1 to 4 to nove the Court for
redenmpti on of nortgage and return of the possession
But , nowhere did the decree provide for any such
contingency. O course, whatever rights defendants nos.1
to 4 have as a wusufructuary nortgagors of the suit
property, the only renedy available to defendants nos.1
to 4 would be to file a suit for redenption. 1In the suit
filed in the year 1959 in which consent decree was passed
on 29.4.1960 was a conposite decree and once usufructuary
nortgage canme into existence in view of clause 3 in the
consent decree dated 29.4.1960, nothing further was
required to be done by the Court or by either of the
parties and t hat there was no pending execution
proceedi ngs in which such an application as noved by
def endant no.3 could be filed.

10 M Shah further submtted that Oder 34 of the



CPC contains detailed rules for drawing prelimnary
decree and final decree in a suit filed by the nortgage
for forclosure or for sale. Civil Suit No.7 of 1959 was
filed by the plaintiffs - nortgagees for recovering the
dues by selling the suit properties and the consent
decree passed as far back as on 29.4.1960 did not purport
to be a prelimnary decree, it was a conposite decree
stating therein that if an anpbunt of Rs.55,000 was paide
by defendants nos.1 to 4 to the plaintiffs by 15.10. 1960,
the nortgage shall stand redeened and if the anmount was
not so paid, the sinple nortgage will be converted into
usufructuary nortgage. That decree itself stipulated the
date of paynment and consequences of paynent and
consequences in case of failure of defendants nos.1 to 4
to nmake the paynent to the plaintiffs. Hence, the
present application filed by defendant no.3 in January
1988 for a final decree for redenption of the nortgage
was not nmaintai nable and was m sconcei ved.

11On the other hand M S.B. Vakil, |earned counse

for respondent-defendant no.3, one of the nortgagors,
submtted that the «civil ~court had rightly passed the
order under challenge and that the natter was squarely
covered by the decision of a Division Bench of this Court
in the case of DHAM NAVN TBHAI V. BHAGMNLAL (1978) 19
GLR 420. M Vakil contended that in the aforesaid
decision the Division Bench in terns held that in a suit
filed by the nortgagee for recovering his dues, if decree
is passed for sale of nortgaged property, provision rmnust
be made that in the event nortgagor pays up the decretal
amount as to in which manner the property should be dealt
with. But, if no such provision was made and that in
case the nortgagor should pay up the anpbunt within the
time fixed by the Court, the obligation of the court to
restore the possession would not cone to an end. The
Di vi sion Bench further held that in such a case provision
of Order 34 Rule 5 of CPC would cone into force and that
if the decree has not conpletely discharged the rights
and obligations of the transactions, possession can be
returned in case of execution also. M Vakil vehenently
submitted that in the aforesaid decision the Division
Bench has clearly held that right to be put back into
possession is a right of any nortgagor statutorily
recognised and failure to provide in the consent decree
t hat possessi on should be returned on paynment would not
mean that the decree is either defective or parties
agreed that even if the defendant pays the anount the
possession was not to be returned or that the only
alternativer left with the nortgagor was left to file
another suit. Hence, the D vision Bench held that return
of possession can be provided even in the case of



execution at a |l ater stage.

12 Havi ng heard the | earned counsel for the parties

it appears to the Court that the consent decree dated
19. 4. 1960 was sonewhat unusual to some extent inasnuch as
even while providing for the conversion of the sinple
nortgage into wusufructuary nortgage upon failure on the
part of the nortgagor to repay the anmount to the
plaintiffs by 15.10.1960, the decree did not provide as
to when and how the nortgagor could nove the Court for
redemption of the wusufructuary nortgage in case such
usuf ruct uary nort gage cane into exi stence after
15.10.1960 on account of non paynment of Rs.55,000 or
Rs. 60, 000 by the nortgagers to the nortgagee. At first
blush, therefore, the argument of M Shah for the
nort gagee appears to be prima facie attractive that the
decree has to be treated as a docunent creating the
transaction of usufructuary nortgage in favour of the
plaintiffs and, therefore, the nortgagor would have to
file a separate suit for redenption and then the question
may ari se whether such a suit to be filed herein after is
within the period of [imtation or whet her t he
application filed by defendant no.3 on 7.1.1988 shoul d be
treated as a proceeding bona fide prosecuted so as to
avail of the benefit of Section 14 of the Limitation Act
for exclusion of period of limtation from1988 till the
di sposal of this appeal

13 Morever, there is also prinma facie substance in

the argunent of M Shah for the apppellant that the
Di vision Bench was concerned with a case where the
prelimnary decree provided for redenption of the
nort gage upon payment of the amount by the nortgagor to
the nortgagee but, the decree itself did not provide for
return of possession. However, in the instant case, the
decree did not provide for anything in connection with
redenpti on of usufructuray nortgage which was created by
the decree itself.

14. However, on cl oser analysis of the consent decree

dated 19.4.1960 it appears that even though the consent
decree did not purport to be a prelininary decree, it did
not purport to be a final decree either. The decree
contenpl ated that defendant no.5, second or subsequent
nortgagee, could put the suit properties to auction sale
for recovering his dues of Rs.20,000 from defendants
nos.1 to 4, in case defendants 1 to 4 did not pay anount
of Rs.20,000 along with costs of the suit to defendant
no.5 wthin a period of six nonths fromthe date of
consent decree i.e from29.4.1960 and that in case such a
paynment is not nade within the time limt defendant no.5



will be entitled to file an application for passing of
the final decree. In the event of such a sale of the
suit properties pursuant to the application which may be
filed by defendant no.5 for passing a final decree,
amount of Rs. 1,11, 700 was found to be due to be recovered
by the plaintiffs fromdefendants nos.1 to 4 as on the
date of the decree. Hence, in the event of the sale of
the suit properties at the instance of defendant no.5,

t he auction purchaser or the second nortgagee wll be
entitled to take over the possession of the suit
properties only after paying the full anount of

Rs.1,11,700 to the plaintiffs. It is thus clear that the
Court passing the decree was conscious of the fact that
it was not passing any final decree and that sone further
steps were going to be taken so as to conpletely
di scahrge the rights and obligations of the parties under
t he nortgage transaction. In the case of Dham
Navni t bhai (supra) the Division Bench was not concered
with merely the question of return of possesion as the
court exam ned the said issue in a w der perspective and
held that it is the obligation of the Court while passing
the final decree in a suit filed by the nortgagee for
sale of the suit property or for recovery of the nortgage
noney to conpletely discharge the duties and obligations
arising out of the nortgage transaction. The follow ng
principle laid down by the Court in para 14 of the
j udgenent puts the issue beyond any doubt: -

"What then is the subject matter of the suit when

a nortgagee brings an action for return of
nort gage noney by sal e of nortgaged property? As
her ei nbef ore di scussed, in such a suit all the
rights and obligations under the transaction of
nort gage have to be adjudicated in the decree.
Subj ect matter of a suit either for redenption or
for foreclosure or sale of the nortgaged property
would be entire nortgage transaction and al
rights and obligations arising out of t he
transaction and they have to be adjudicated by a
decree of the Court so as to |leave parties to the
transacti on who would be parties to the suit to a
situation in which they were anterior to the
transaction before mutual rights and obligations
were incurred and acquired."

The aforesaid principle clinches the issue in

favour of the nortgagors. It has therefore to be held
that the application filed by defendant no.3 on 7.1.1988
for redenpti on of t he usufructuary nortgage was
mai ntai nable as in the said execution proceedings the
final decree was not passed earlier and it was necessary



to finally adjudicate the rights of the parties to the
transacti on.

15Merely because the consent decree did not in
terns provide for exercise of right of nortgagors, the
nortgagers did not lose their statutory right u/s 60 of
the Transfer of Property Act which reads as under: -

"60. Right of nortgagor to redeem- At any
time after the principal nmoney has beconme due,
the nortgagor has a right, on payment or tender
at a pr oper time and pl ace, of t he
nort gage-noney, to require the nortgagee (a) to
deliver to the nortgagor the nortgage-deed and

all docunents relating to the nortgaged property
which are in the possession or power of the
nor t gagee, (b) wher e the nortgagee is in

possessi on of the nortgaged property, to deliver
possession thereof to the nortgagor, and (c) at
the cost of the nortgagor either to retransfer
the nortgaged property to himor to such third
person as he may direct, or to execute and (where
t he nortgage has been effected by a registered
instrument) to have regi stered an acknow edgenent
in witing that any right in derogation of his
interest transferred to the nortgagee hass been
ext i ngui shed:

Provided that the right conferred by this
section has not been extinguished by act of the
parties or by decree of a Court.

The right conferred by this section is
called a right to redeemand a suit to enforce it
is called a suit for redenption

Nothing in this section shall be deened
to render invalid any provision to the effect
that, if the time fixed for paynent of the
princi pal noney has been allowed to pass or no
such tinme has been fixed, the nortgagee shall be
entitled to reasonable notice before paynent or
tender of such noney.

Redemption of portion of nortgaged property.
Nothing in this section shall entitle a person
interested in a share only of the nortgaged
property to redeem his own share only, on paynent
of a proportionate part of the anpunt renmining
due on the nortgage, except only wher e a
nortgagee, or, if there are nore nortgagees than



one, all such nortgagees, has or have acquired in
whol e or in part, the share of a nortgagor."

The said section confers an unfettered right

which is not subject to any contract to the contrary and
therefore, even if the decree dated 29.4.1960 was silent,
the nortgagors were not deprived of their right to
enforce the equity of redenption in the case of execution
proceedi ngs pursuant to consent decree dated 29.4.1960.
The first contention of M Shah nmust, therefore, fail

16 As far as the second contention about bar of
[imtation is concerned, in view of the provisions of
Article 61(a) of the Limtation Act 1963, the nortgager
can institute the proceedings for redenption wthin 30
years from the date the right to redeem accrues. Since
t he usufructuary nortgage was for the first time created
with effect from 16.10.1960, the period of limtation
woul d expire on 15. 10. 1990. Si nce t he pr esent
application was filed on 7.1.1988, it was well within
time. The civil court, therefore, rightly held that the
application was not barred by law of linmitation

17 M Shah further submtted in the alternative that

even if the Civil Court was right in rejecting the
af oresaid contentions raised on behalf of the plaintiffs,
the Cvil Court comitted a serious error in not

considering that defendants nos.l1l to 4 were not entitled
to get the nortgage redeened without paying the anounts
as requied to be paid by the consent decree dated 29th
April, 1960 i.e. the anpbunt of Rs.1,11,700 and the
further anmount for repairs of the suit properties and
ot her charges and expenses as provided for in Rule 10 of
Order 34 of CPC

18 There is sone substance in the arguenent of M

Shah on the aforesaid score. The consent decree dated
29th April 1960 in terns provided that the dues of the
plaintiff as on the date of decree were Rs.1,11,700 and
that if the properties were to be sold at the instance of
defendant no.5, the subsequent nortgagee, the plaintiff
woul d be entitled to be paid the said anpunt. There is
no reason why defendants nos.1 to 4 should not be held
liable to pay the said anmobunt to the plaintiffs even now,
when the suit properties are to be redeemed to the
nortgagors on their wllingness to repay the anount to
the nortgagee. It is also required to be noted that
whil e t he adm tted dues of the plaintiff were
Rs. 1, 11,700, the conversion of sinple nobrtagage into
usufructuary nortage was only in respect of the anount of



Rs. 60, 000. Hence, the plaintiff would also be entitled
to recover interest on the due ampunt of Rs. 51, 700
(Rs.1,11,700 less Rs.60,000 which is already deposited)

fromthe date of the decree dated 29.4.1960 which is
considered to be a sort of prelimnary decree till the
date of deposit of the said anpbunt of Rs.51,700 by
defendant Nos. 1 to 4 before the trial Court. As far as
the interest on the amount of Rs.60,000 at the rate of 6%
per annuam from the date of filing of application Exh.

20 (7.1.1988 when the ampunt of Rs. 60,000 was deposited
in the trial Court) till the date of payment to the
plaintiffs is concerned, since defendant Nos. 1 to 4 had
already deposited the amount before the Court, the
guestion of defendant Nos. 1 to 4 being required to pay
interest on the said anmobunt of Rs.60,000 to the plaintiff

would not arise. |If at all the said amount of Rs. 60,000
was invested by the trial court in a fixed deposit, the
plaintiffs would be entitled to get interest accruing on
such fixed deposit.

19. As far as the costs of nortgagee subsequent to

the decree dated 29.4.1960 are concerned, the matter
shall have to be looked into by the trial Court as
earlier it had considered only the prelimnary objections
rai sed by the plaintiffs.

ORDER

201 n view of the above discussion, subject to the

foll owi ng nodifications regarding anounts to be deposited
by defendants nos.1 to 4 for payment to the plaintiffs
and the exercise to be wundertaken by the trial court
under the provisions of Rule 10 of Oder 34 CPC, the
order dated 16.9.1998 of t he Civil Court bel ow
application exh.20 holding that the said application is
mai nt ai nabl e and that the same is not time-barred is
her eby confirned

The aforesaid order dated 16.9.1998 passed by the

trial Court shall operate provided the nortgagors
respondent Nos. 1 to 4 herein deposit the bal ance anpunt
of difference between Rs. 1,11, 700 and Rs. 60,000 (which is
al ready deposited) i.e. Rs.51,700 alongwith interest at
the rate of 6% per annumfromthe date of prelimnary
decree dated 29.4.1960 till the date of deposit of such
bal ance amount before the trial Court. No interest is to
be paid by defendants nos.1 to 4 on the anount of
Rs. 60,000 already deposited before the trial court
between 7.1.1998 (the date of the application) and the
date of payment to the plaintiff but, if the amunt was



invested by the trial court in a fixed deposit, the
interest accruing on the same shall be paid to the
plaintiff.

21. The matter shall now proceed further before the
Cvil Court in light of the findings given - observations
made in this judgenent. The Civil Court at Bhuj shal
accordingly hear and decide application at exh.20 as
exepeditiously as possible and in any case by Decenber
31, 1999. There shall be no order as to costs.

(MS. Shah, J.)
( mohd)



